
Court of Appeal File No.: C56961
Court File No. CY-12-9667-00-CL

COURT OF APPEAL FOR ONTARIO

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT lCZ, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE AND
ARRANGEMENT OF SINO-FOREST CORPORATION

Court of Appeal File No.:
Court File No.: CV-l1-431153-00CP

COURT OF APPEAL FOR ONTARIO

BETWEEN:

THE TRUSTEES OF THE LABOURERS' PENSION FUND OF CENTRAL AND
EASTERN CANADA, THE TRUSTEES OF THE INTERNATIONAL UNION OF

OPERATING ENGINEERS LOCAL 793 PENSION PLAN FOR OPERATING
ENGINEERS IN ONTARIO, SJUNDE AP-FONDEN, DAVID GRANT and ROBERT

WONG

Plaintifß

-and-
SINO-FOREST CORPORATION, ERNST & YOUNG LLP, BDO LIMITED (formerly

known as BDO MCCABE LO LIMITED), ALLEN T.Y. CHAN, W. JUDSON
MARTIN, KAI KIT POON, DAVID J. HORSLEY, WILLIAM E. ARDELL, JAMES
P. BOWLAND, JAMES M.E. HYDE, EDMUND MAK, SIMON MURRAY, PETER

\ilANG, GARRY J. WEST, PÖYRY (BEIJING) CONSULTING COMPANY
LIMITED, CREDIT SUISSE SECURITIES (CANADA),INC., TD SECURITIES INC.,

DUNDEE SECURITIES CORPORATION, RBC DOMINION SECURITIES INC.,
SCOTIA CAPITAL INC., CIBC WORLD MARKETS INC., MERRILL LYNCH
CANADA INC., CANACCORD FINANCIAL LTD., MAISON PLACEMENTS

CANADA INC., CREDIT SUISSE SECURITIES (USA) LLC and MERRILL LYNCH,
PIERCE, FENNER & SMITH INCORPORATED (successor by merger to Banc of

America Securities LLC)

Defendants

MOTION RECORD OF ERNST & YOUNG LLP
(Motion to Quash Returnable June 28,2013)





l|;4ay 10,2013

TO

/,-z--

LENCZNER SLAGHT ROYCE
SMITH GRIFFIN LLP

Barristers
Suite 2600
130 Adelaide Street West
Toronto ON M5H 3P5

Peter H. Griffin (19527Q)
Tef: (416)865-2921
Fax: (416) 865-3558
Email: pgriffin@litigate.com
Peter J. Osborne (33420C)
Tel: (416) 865-3094
Fax: (416)865-3974
Email: posborne@litigate.com

Shara N. Roy (49950H)
Tel: (416) 865-2942
Fax: (416)865-3973
Email: sroy@litigate.com

Lawyers for Ernst & Young LLP

ATTACHED SERVICE LIST





Court of Appeal File No.: C56961
Court File No. CV-12-9667-00-CL

COURT OF APPEAL FOR ONTARIO
IN THE MATTER OF THE COMPANIES' CREDITORS

ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE AND
ARRANGEMENT OF SINO-FOREST CORPORATION

Court of Appeal File No.:
Court File No.: CV-l 1-43 1 153-00CP

COURT OF APPEAL FOR ONTARIO
BETWEEN:

THE TRUSTEES OF THE LABOURERS' PENSION FUND OF CENTRAL AND
EASTERN CANADA, THE TRUSTEES OF'THE INTERNATIONAL UNION OF'

OPERATING ENGINEERS LOCAL 793 PENSION PLAN FOR OPERATING
ENGINEERS IN ONTARIO, SJUNDE AP-FONDEN, DAVID GRANT and ROBERT

\ilONG

Plaintiffs

- and-

SINO-FOREST CORPORATION, ERNST & YOUNG LLP, BDO LIMITED (formerly
known as BDO MCCABE LO LIMITED), ALLEN T.Y. CHAN, \il. JUDSON

MARTIN, KAI KIT POON, DAVID J. HORSLEY, WILLIAM E. ARDELL, JAMES
P. BO\ryLAND, JAMES M.E. HYDE, EDMUND MAK, SIMON MURRAY, PETER

\ryANG, GARRY J. WEST, pÖyny @ErJrNG) CONSULTING COMPANY
LIMITED, CREDIT SUISSE SECURITIES (CANADA),INC., TD SECURITIES INC.,

DUNDEE SECURITIES CORPORATION, RBC DOMINION SECURITIES INC.,
SCOTIA CAPITAL INC., CIBC WORLD MARKETS INC., MERRILL LYNCH
CANADA INC., CANACCORD FINANCIAL LTD., MAISON PLACEMENTS

CANADA INC., CREDIT SUISSE SECURITIES (USA) LLC and MERRILL LYNCH,
PIERCE, FENNER & SMITH INCORPORATED (successor by merger to Banc of

America Securities LLC)

Defendants

II{DEX

TAB DOCUMENT PAGE
NO.

1. Amended Notice of Motion of Ernst & Young LLP dated May 10, 2013 l-6





-3-

909 - 932

20.

2t.

22.

23.

24.

25.

26.

27.

28,

Letter from Torys LLP to Gowlings LLP dated November 26,2012

Letter from Gowlings LLP to Torys LLP dated November 28,2012

Letter from Gowlings LLP to Service List dated December 5,2012

Letter from Bennett Jones LLP to Kim Orr LLP dated January 3,2013

Letter from Kim Orr LLP to Bennett Jones LLP dated January 3,2013

Letter from Lenczner Slaght LLP to Kim Orr LLP dated January 3,2013

Opt-Out Form of Invesco Canada Ltd.

Opt-Out Form of Comité Syndical Natinoal de Retraite Bâtirente Inc.

Notice of Motion of the Ad Hoc Committee Purchasers of the Applicant's
Securities, including the Plaintiffs dated January 11,2073 re settlement approval

874 - 877

818 -902

903

904

905

906

907

908





001

Court of Appeal File No.: C56961
Court File No. CV-12-9667-00-CL

COURT OF APPEAL FOR ONTARIO

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1,985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE AND
ARRANGEMENT OF SINO.FOREST CORPORATION

Court of Appeal File No.:
Court File No.: CV-11-431153-00CP

COURT OF APPEAL FOR ONTARIO

BETWEEN:

THE TRUSTEES OF THE LABOURERS' PENSION FUND OF CENTRAL AND
EASTERI\ CANADA, THE TRUSTEES OF THE INTERNATIONAL UNION OF

OPERATING ENGINEERS LOCAL 793 PENSION PLAN FOR OPERATING
ENGINEERS IN ONTARIO, SJUNDE AP-FONDEN, DAVID GRANT and ROBERT

\ryONG

Plaintiffs

-and-

SINO-FOREST CORPORATION, ERNST & YOUNG LLP, BDO LIMITED (formerly
known as BDO MCCABE LO LIMITED), ALLEN T.Y. CHAN, W. JUDSON

MARTIN, KAI KIT POON, DAVID J. HORSLEY, WILLIAM E. ARDELL, JAMES
P. BOWLAND, JAMES M.E. HYDE, EDMUND MAK SIMON MURRAY, PETER

WANG, GARRY J. WEST, pövnv @EIJTNG) CONSULTING COMPANY
LIMITED, CREDIT SUISSE SECURITIES (CANADA),INC., TD SECURITIES INC.,

DUNDEE SECURITIES CORPORATION, RBC DOMINION SECURITIES INC.,
SCOTIA CAPITAL INC., CIBC WORLD MARKETS INC., MERRILL LYNCH
CANADA INC., CANACCORD FINANCIAL LTD., MAISON PLACEMENTS

CANADA INC., CREDIT SUISSE SECURITIES (USA) LLC and MERRILL LYNCII,
PIERCE, FENNER & SMITH INCORPORATED (successor by merger to Banc of

America Securities LLC)

Defendants

AMENDED NOTICE OF MOTION

Ernst & Young LLP ("Ernst & Young") will make a motion to a panel of the Court of

Appeal on a date to be fixed by the Registrar at Osgoode Hall, 130 Queen Street West, Toronto,

Ontario.
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PROPOSED METHOD OF HEARING: The motion is to be heard orally

THE MOTION IS FOR:

(a) an Order quashing the Notice of Appeal dated April 18, 2013 served by the

Objectors (as defined below);

(b) costs of this motion; and

(c) such further and other relief as counsel may advise and this Honourable Court

may permit.

THE GROUNDS FOR THE MOTION ARE:

An appeal has purportedly been brought by the Objectors (Invesco Canada Ltd.,

Northwest & Ethical Investments L.P., Comité Syndical National de Retraite Bâtirente

Inc., Matrix Asset Management Inc, Gestion Férique and Montrusco Bolton Investments)

pursuant to subsection 30(3) of the Class Proceedings Act, 1992, S.O. 1992, c C-6 (the

,,CPA");

2. The Objectors also seek leave under subsection 30(5) of the CPA to act as a

representative party for the purposes of their purported appeal;

J The Objectors purport to appeal from the Order of The Honourable Justice Morawetz

dated March 20,2013 approving a settlement between Ernst & Young and the Plaintifß

and dismissing the motions brought by the Objectors for representative status and other

relief (the "Settlement Approval Order" and the "Representation Dismissal Order");
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The settlement was entered into in the contexl of Companies Creditors' Aruangement

,4cl, R.S.C. 1985, c. C-36 (the "CCAA") proceedings of the Applicant, Sino-Forest

Corporation, as specifically contemplated in Sino-Forest Corporation's plan of

alrangement and compromise dated December 3,2012 (the "Plan");

The Honourable Justice Morawetz approved the settlement presiding in his dual capacity

as both CPA judge (appointed by the Regional Senior Justice) and CCAA judge;

The Objectors participated fully in the Plan sanction hearing and the settlement approval

hearing;

The settlement approved by The Honourable Justice Morawetz included a release for

Emst & Young under the CCAA;

The Objectors have no standing to appeal from the Settlement Approval Order or the

Representation Dismissal Order;

The Settlement Approval Order and the Representation Dismissal Order are not and

cannot be equated with a judgment on common issues (under subsection 30(3) of the

CPA) or an order with respect to awards of damages (under section 24 of the CPA);

The Objectors' proposed appeal is ill-conceived and improper;

In addition to their purported appeal, the Objectors have brought a motion for leave to

appeal from the Settlement Approval Order and the Representation Dismissal Order,

pursuant to the provisions of the CCAA;

They seek the same relief in both their purported appeal under subsection 30(3) of the

CPA and in their proposed appeal for which they seek leave;
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The proper procedural route for the Objectors' appeal (if any), is with leave of this

Honourable Court;

If (and only if) the Objectors' meet the test for leave to appeal will the Objectors have a

right of appeal;

The Objectors should not be permitted to circumvent the appropriate legal test, as

provided under the Rules of Civil Procedure, the Court of Justice lcl, R.S.O. 1990, c. C-

4 (the *CJA"),the CPA and the CCAA;

Sectionq 6(l)(b) and 13a(3) of bhe CJA;

Rule 61 of the Rules of Civil Procedure, R.R.O. 1990,reg.194;

Section 30 of the CPA;

Sectionq_f1 ¡49! 14 of the CCAA; and

Such further and other grounds as counsel may advise and this Honourable Court may

permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

(Ð The Responding Motion Record of Ernst & Young dated February 22,2013 filed

in Court of Appeal File No. M42068;

(b) Motion Record Ernst & Youne dated May 10. 2013:

(c) The affidavit of Tanya T. Jemec sworn April22,2013; and,



n05
-5-

(d) Such further and other material as counsel may advise and this Honourable Court

maypermit.
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THIS MOTION made by the Ad Hoc Committee of Pruchasers of the Applicant's

Securities, including the plaintiffs in the action commenced against Sino-Forest Corporation

('Sino-Forest" or the "Applicanf) in the Onta¡io Superior Court of Justice, bearing (Toronto)

Court File No. CV-I1-431153-00CP (the "Ontario Plaintifß" and the "Ontario Cla.ss Action",

respectively), in their own and proposed representative capacities, for an order giving effect to

the Ernst & Young Release and the Emst & Young Settlement (as defined in the Plan of

Compromise and Reorganization of the Applicant under the Companies' Creditors Anangøment

Act ("CCAA') dated December 3,2012 (the "Plan') and as provided for in section 11.1 of the

Plaru such Plan having been approved by this Honouable Court by Order dated December 10,

2012 (tlrc "Sanction Orded')), was heard on February 4,20L3 at the Cor¡rt House, 330 Universþ

Avetue, Toronto, Onta¡io.

MIEREAS tho Ontario Plaintiffs and Ernst & Young (as defïned in the Plan) entered

into Minutes of Settlement dated Novembet 29,2Q12.

A¡fD WffiREAS this Honou¡able Court issued the Sanction O¡der approving the Plan

containing the ûamework and providing for the implementation of the Ernst & Young

Settlement and the Emst & Yor¡ng Release, upon frrther notice and approval;

AND 1VHEREAS the Supenrising CCAA Judge in this proceeding, the Honornable

Justice Morawetz, was designated on December 13, 2012 by Regioual Senior Justice The,n ûo

hea¡ this motion for settlement approval ptusuant to both the CCAA and the Class Proceedings

Act,1992;

AIrtD WIIEREAS this Honouable Cor¡rt approved the fomr of notice and the plan for

disfibution of the notice to any Person with an Emst & Young Claim, as defined in the Pla¡¡, of
this settlement approval motion by Order dated December2l,20I2 (the 'Notice Ordet'');

AIÌD ON READING tho Onta¡io Plaintiffs' Motion Record, including the affidavit a¡d

supplomental afüdavit of Charles Wright, sounsel to the plaintiffs, and the exhibits thereto, the

affrdavit of Joe Redshaw and thE exhibits thereto, the affidavit of Frar¡k C. Torchio and the

exhibits thereto, the affrdavit of Serge Ikllogilian and the exhibits thereto, the affidavit of Adam
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Pritchard and the exhibits thereto, and on reading the affidavit of Mike P, Dean and the exhibits

thereto, and on reading the affrd¿vit of Judson Martin and the exhibits thereto and on reading the

Responding Motion Record of the Objectors to this motion (Ilvesco Canada Ltd., Northwest &

Ethical Investments L.P., Comité Syndical National de Retaite Bâtirente Inc., Matrix Asset

Management Inc, Gestion Férique and Montn¡sco Bolton Investnents) including the affïdavits of

Eric J. Adelson and the exhibits thereto, Daniel Simard and the exhibits thereto and Tanya J.

Jemec, and the exhibits thereto, and on reading the Responding Motion Record of Poyry

(Beijing) Consulting Company Limited including the afüd¿vit of Ctuistina Dori4, and on reading

the For¡rteenth Report, the Supplement to the For¡rteenth Report and the Fifteenth Report of FTI

Conzulting Canada Inc., in its capacþ as Monitor of the Applicant (in such capacity, the

'Monitot') dated January 22 arLd 28, 2013 and February I, 20L3 including any notices of

objection received, and on reading such other rnaterial, filed, and on hearing the submissions of

counsel for the Qntario Plaintíffs, Emst & Yorurg LLP, the Ad Hoc Committee of Sino-Forest

Noteholders, ttre Applicant, the Objeotors to this motior¡ Derek Lasr and Senith Vel

Kanagaratnam, the Underwriters, (Credit Suisse Securities (Canada) Inc., TD Securities Inc.,

Dundee Secu¡ities Corporation, RBC Dominion Secu¡ities Inc., Scotia Capital Inc., CIBC World

Markets Inc., Merríll Lynch Canada lnc., Canaccord Financial Ltd., Maison Placements Canada

Inc., Credit Suisse Securities (USA) LLC and Menill Lynch, Pierce, Fenner A Smitt¡

Incorporated (successor by merger to Banc of America Secudties LLC)), BDO Limited, the

Monitor aud those other parties present, no one appearíng for any other party although duly

served and suoh other notice as required by the Notice Order,

S',fr¡ciency of Service and Definitions

1. THIS COURT ORDERS th¿t the time for service and tnanner of servico of the Notice of

Motion and tlre Motion Record and the Fourteenth Reporq the Supplement to the For¡rteenth

Report and the Fifteenth Report of the Monitor on any Person are, respectively, hereby

abridged and validated, and any firther service thereof is hereby dispensed with so that this

Motion was properþ returnable Febnuary 4,2013 in both proceedings set out in the styles of

cause hereof.
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2. THIS COURT ORDERfI that oapitalized tüms not otherwise defined in this order shall

have the meanings attributed to those terms in the Plan.

3. THIS COURT IINDS that atl applicable parties have adhered to, and acted in accordance

witb. the Notice Order and that the procedrrres provided in the Notice Order have provided

good and suffrcient notice of the hearing of this Motion, and that all Persons shall be and are

hereby forever baned ftom objecting to the Ernst & ]s,ng Settlement or the Ernst &
Yorurg Release.

Representation

4. THIS COURT ORDER'S that Ontgrio Plaintiffs are hereby recognized and appointed as

representatives on behalf of those Petsons described in Append¡x 'rA" hereto (collectively,

the "Securities Claimants") in these insolvency procecdings in respect of the Applicant (the
*CCAA Proceedings") and in the Ontario Class Action, for the purposes of and as

contemplated by section 11.1 of the Plan, and more particularly the Ernst ft fsr'ng

Settlement and the Emst & Young Release.

5. THIS COURT ORDERS that Koskie Minsky LLP, Siskinds LLP and Palia¡e Roland

Rosenberg Rothstein LLP are hereby recognized arrd appoinæd as counsel for the Securities

Claimants for all purposes in these proceedings and as contemplated by section I1.1 of the

Plan, and more partioularly the Emst & Young Settlement and the Ernst & Young Release

("CCAA Representative Counsel").

6. TIIIS COTJRT ORIIERS that the steps taken by CCAA Representative Counsel pursuant

to the Orde¡s of this Court dated May 8,2012 (the "Claims Procedure Order') and July 25,

2012 (the "Mediation Ordet'') are hereby apprcved, authorized and validated as of the d¿te

thereof and thar CCAA Representative Counsel is and was authorized to negotiate and

support the Plan on behalf of the Seor¡¡íties Claimants, to negotiate ttre Ernst & Young

Settlernent, to bring this motion before this Honourable Court to approve the Emst & Young

Settleme¡rt and the Emst & Young Release and to take any other ûecessary steps to

effectuate and implement the Emst & Young Settlement and the Ernst & Young Release,
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including bringing any necessaf,y motion before the court, and as contemplated by section

l1.l of the Plan.

Approval of the Settlement & Release

7. THIS COURT DECLARES that the Emst & Young Settlement and the Emst & Young

Release are fair and teasonable in all the circr¡mstances and for the purposes of both

proceedings.

8. TIIIS COURT ORIIERS that the Emst & Young Settlement and the Ernst & Young

Release be and hereby axe apptoved for all pulposes and as contemplated by s. 11.1 of the

Plan and paragraph 40 of the Sanotíon Order and shall be implemented in accordance with

their terms, this Order, the Plarr and the Sanction Ordcr.

9, THIS COURT ORDERS that this Order, the Ernst & Young Settlement and the Ernst &
Young Release are binding upon each and every Person or entity having an Ernst & Young

Claim, including those Persons who a¡e under disability, and any requirements of rules

7.04(l) and 7.08(4) of the Rules of Clvil Procedure. R.R.O. 1990, Reg. 194 are dispensed

with inrespect of the Ontario Class Action.

PaymenÇ Relea¡e, Discharge and Ch¡nnelling

10. THIS COIIRT ORDERS that upon satisfaction of all the conditions specified in section

ll.l(a) of the Plan, Emst & Young shall pay CDN $117,000,000 (the "settlement Fund")

into the Settlement Trust (as defined in paragraph 16 below) less any amounts paíd in

advance as set out in paragraph l5 of this order or the Notice Order.

11. TIIIS COURT ORDERS that upon receípt of a certificate from Ernst & Young confirming

it has paid the Settlerrent Fund to the Settlem€,rt Tn¡st in accordance with the Emst &
Young SettleinEnt as conternplated by paragraph 10 of this Order and upon receipt of a
certificate from the trt¡stee of the Settlement Trust confirming receipt of such Settlement

Fund, the Monitor shall dcliver to Emst & Young the Monitor's Ernst & Young Settlcment

Certificate (as defined in tho Plan) substantially in the form attaohed hereto as AppendÍx
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trB". The Monitor shall thereafter frle the Monitor's Emst & Young Settlsment Certifioate

with the Court.

12. THIS COURT ORDERS thatpursuantto the provisions of section 11.1O) of the Plan,

a. upon receþ by the Settlement Trust of the Settlement Fund, aII Ernst &

Young Clainrs, including but not limited to the claims of the Securities

Claimants, shall be fully, finally, irevocably and forever compromised,

released, discharged cancelled, ba¡red and deemed satisfied and extinguished

as against Emst & Young in accordance with section I1.1(b) of the Plan;

b. on the Erîst & Young Settlement Date, section 7.3 of the Plan shall apply to

Emst & Young and the Brnst & Yowrg Claíms mutatis mutandis3

c. upon recoipt by the Settlement Trust of the Settlement Fund, none of the

plaintiffs in the Class Actions or any other actions in which the Ernst &

Yorurg Claìms could have been asserted shall be pernitted to claim from any

of the other defendants thæ portion of any danages, restitutionary award or

disgorgement of profits that corresponds with the liability of Ernst & Young,

proven at ûial or othenvise, that is the zubject of the Ernst & Young

Settlement ('Ernst & Young's Proportionate Liability");

d. upon receipt by the Settlement Trust of the Settlement Fr¡nd, Ernst & Young

shall have no obligæion to participate in and shall not be compelled to

participate in any disputcs about the allocation of the Settlement Fund from

the Settlement Trust and any and all Enrst & Yorurg Claims shall be

irevocably channeled to the Settlement Fr¡nd held in tåe Settlement Trust in

accordance with paragraphs 16 and 17 of this order and the Claims and

Distibution Protocol defined below and forover discbarged and released

against Emst & Young ín accordance with pa¡agaph l2(a) of this order,

regardless of whother the Claims and DisEibution Protocol is finaliz.ed, as at

the Ernst & Young Settlement Date;
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e. on the Ernst & Young Settlement Date, all Class Aotions, as defrned in the

Plan, including the Ontario Class Action shall be permanently stayed as

against Emst & Young; and

f. on the Emst & Yorurg Settlement Date, the Ontario Class Action shall be

dismissed against Emst & Young.

13. TIIIS COURT ORDERS tbat on the Ernst & Yorrng Settlement Date, any and all olaims

which Emst & Young may have had against any other current or fonner defondan! or any

affiliate thereofl in the Ontario Class Aotion, or against any other current or former

defendant, or arry affrliate thereof, in any Class Actions in a jwisdiction in which this order

has bee¡r recognized by a final order of a oourt of competent jurisdiction and not subject to

fi¡rther a¡rpeal, any otherr ourrent or formsr defenda¡t's insurers, or any affiliates thereof, or

any other Persons who may claim over against the other current or former defendants, or

any affi.liate thereo{ or the other current or former defendants' insurers, or any affiliate

thereof, in respect of confübutior¡ indemnity or other claims over which relate to the

allegations made in the Class Actions, are hereby fully, finally, irrevocably and forever

compromised" released" discharged" cancelled, bared and dee¡ned satisfied and

extinguished-

14. TIIIS COURT ORDERS that nothing in this order shall fetter the discretion of any court to

determine Enrst & Young's Proportionate Liability at the trial or other disposition of an

action for the purposes of paragraph 12(c) above, whether or not E¡nst & Young appears at

the trial or othor disposition (whioh, zubjeot to frrther order of the Court, Ernst & Young has

no obligation to do) and Ernst & Yorrng's Proportionate Liability shall be determincd as if
Ernst & Young were a party to the action and any deteu¡rination by the cou¡t in respeot of
Ernst & Young's Proportionate Liability shall only apply in that action to tho proportionate

liability of the remaining defendang in those proceedings and shall not be binding on Ernst

& Young for any purpose wh¿tsoever and shall not constitute a finding against Emst &

Young for any pr¡rpose in any otherproceeding.

15. THIS COtiRT ORDERS that the Ontario Plaintiffs shall incur and pay notice and

administation costs that a¡e incr¡ned in advance of the Ernst & Young Settlement Date, as a
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result of an order of this Honourable CourÇ up to a mæ<imum of the fi¡st $200,000 thereof

(the "lnitial Plaintiffs' Costs"), which costs a¡e to be immediately reimbu¡sed from the

Settlement Frmd after the Ernst & Young Settlement Date, Emst & Young shall incr:¡ and

pay such notice and administration costs whioh a¡e incuffed in advanoe of the Eurst &
Young Settlement Date, as a result of an order of this Honourable Court, over and above the

Initial Plaintiffs' Costs up to a mu<imr¡m of a fiuther $200,000 (the "Initial Ernst & Young

Costs"). Should any costs in excess of the cumulative amount of the Initial Plaintiffs' Costs

and the Initial Emst & Young Costs, being a total of $400,000, in respect of notice and

administation as ordered by this Honoruable Court be incu¡red prior to the Emst & Young

Settlement Date, such aûrounts a¡e to be bome equally between the Ontario Plaintiffs and

Emst & Young. All amor¡nts paid by the Onta¡io Plaintiffs and Ernst & Young as provided

herein ate to be deducted from or rçimbu¡sed fiom the Settlement Fr¡nd after the Ernst &
Young Settlement Date, Should the settlement not proceed, the Ontario Plaintiffs and Emst

& Young shall each bea¡ their respective costs paid to that time.

Establishment of the Settlement Tmst

16. THIS COURT ORDERS that a tust (the "settlement Trust') shall be established under

which a claims administator, to be appointed by CCAA Representative Counsel with the

consent of the Monitor or with approval of ttre court, shall be the trustee for the purpose of
holding and distibuting the Settlement Fund and administering the Settlement Trust.

17. TIIIS COURT ORIIERS that afrer payment of class counsel fees, dísbursements and taxes

(including, without limitation, notice and adminisüation costs and paymelrts to ClaÍms

Funding Intemational) and upon the approval of a Claims and Disnibution Protocol, defïned

below, the entire bala¡rce of thc Settlement Fund shall, zubjectto paragraph 18 below, be

dishibuted to or for the benefit of the Seoruities Claimants for their claims against Emst &
Young, in accordance with a procçss for allocation and distribution among Secu¡ities

Claimants, suoh process to be established by CCAA Representative Counsel and approved^

by fruther o¡der of this court (the "claims and Distibution protocol").

18. THIS COURT ORDERS that notwithstanding paragraph 17 above, the following

Secruíties Claimants shall not be entitled to any allocation or distibution of the Settlement
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Fund: any Person or entity that is as at the date of this order a named defendant to any of

the Class Actions (a.s defined in the Plan) and their past and present subsidiaries, affiliates,

ofticers, directors, senior employees, paxlûers, legal representatives, heirs, predecessors,

successors and assigns, and any individual who is a member of the immediate family of the

following Persons: Allen T.Y, Cban a.k.a Tak Yuen Chan, W. Judson Martin, K¿i Kit

Poor¡ David J. Horsley, William E. fudell, Ja¡nes P. Boland, James M.E. Hyde, Edurund

Malç Simon Murray, Peter S/ang, Qarry J. Wes! Albert Ip, Alfred C.T. Hung, George Ho

and Simon Yeung. For greater certainty, the Ernst & Yorrng Release shall apply to the

Seor¡rities Claimants desoribed above.

19. THIS COURT ORDERS tbat the fees and costs of the claims adminishator and CCAA

Representative Counsel shall be paid out of the Ssttlement Trust, and for zuch purpose, the

claíms administrafor and the CCAA Representative Counsel may apply to the court to fix

such fees and costs in accordance with the laws of Ontario goveming the pa¡m.ent of

cormsel's fees and costs in class proceedings.

Recognition, Enforcement ¡nd Further Assistance

20. TIIIS COURT ORDERS that the Court in the CCAA proceedings strall retain an ongoing

supervisory role for the purposes of implementing, administering and enforcing the Emst &

Young Settlement and the Ernst & Young Release and matters related to the Seülement

Trust including any disputes about the allocation of the Settlement Fund from the Settlement

Trust. Any disprtes arising with rospect ûo the perfonrrance or effect of or any other aspeot

of the Ernst & Yorlrg Settlement and the Ernst & Young Release shall be deterrrined by

the coutf, and that, except with leave of the court first obtained, no Person or party shall

courmence or coutinue any proceeding or er¡forcement process in any other cou¡t or tribunal,

with respect to the performance or effect of, or any other aspect of the Ernst & Young

Settletnent and tlre Ernst & Young Release.

21. TEIS COURT ORDERS that the Onta¡io Plaintiffs and Emst & Young with the assistance

of the Monitor, shall use all reasonable efforts to obtain all cor¡rt apptovals and orders

necessary for the implemeutation of the Ernst & Young Settlement and the Emst & Young

Reloase and sh¿ll take such additíonal steps and execute such additíonal agreements and
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documents ar¡ may be necessary or desirable for the completion of the transactions

contemplated bythe Ernst & Young Settlement, the Emst & Young Release and this order.

22. TEIS COURT IIEREBY REQIIESTS the aid and recognition of any court, ûibunal,

regulatory or administrative body having jurisdiction in Canada or the Unit€d States or

elsewhere, to give effect to this order and to assist the Applicanl the Monitor, the CCAA

Representativo Cor¡nsel and Emst & Young LLP and their respective agents in carrying out

the terms of this order. All oourts, tribunals, regulatory and administrative bodies are hereby

respectfully requested to make such orders and to províde such assistance to the Applican!

the Monitor as an officer of this Cor¡¡L the CCAA Representative Counsel and Ernst

&Young LLP, as may be necsssaf,y or desirable to give effect to this order, to grant

representative staü¡s to the Monitor in any foreign proceeding, or to assist the Applican! the

Monitor, the CCAA Representative Cor¡nsel and Emst & Yorurg LLP and their respective

agents in carrying out the terms of this order.

23. THIS COURT ORDERS that each of the Applicant, the Monitor, CCAA Representative

Cotmsel and Ernst & Young LLP be at liberty and is hereby authorized and empowered to

apply to any court, tribt.uul, regulæory or adminisEative body, wherevet located for the

recognition of this order, or any further order as may be required, and for assistanse in

carrying out the terms of such orders.

24. THIS COIIRT ORDERS tbat the running of time for the purposes of the Ernst & Young

Claims asserted in the Ontario Class Action, including statutory claims for which the

Onta¡io Plaintiffs have sought leave pursuant to Pa¡t )OüII.1 of the Onta¡io Securities Act,

R.S.O. 1990, c. S-5 andthe concordant provisions of the secr:rities legislation in all other

provinces and ærritories of Canada" shall be suspended as of the date of this order until

furttre,r order of this CCAA Cor.¡rt.

25. THIS COURT ORIIERS tbat in the event that the Ernst & Young Settloment is not

completed in accordance with its terms, the Emst & Young Settlement and paragraphs 7-14

and t6-19 of this ordor shall become null and void and a¡e without prejudice to the righæ of
the parties in the Ontario Class Action or in any proceedings and any agreement between the
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pa¡ties incorporated into this order shall be deemed in the Ontario Class Action and in uny

proceedings to have been made without prejudice.

ENÏËFËD AT i INSCBIT Ä
oN / BO()¡( NO:
LE / DANS LE NEGISTRE

MAR 2 I 2013

TORONTO
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APPENDD( (rA'' TO SETTLEMENT APPROVAL ORDER
DEFINITION OF SECURITIES CLAIMANTS

"Seor.nities Claimants" are all Persons and entities, wherever they may reside, who

acquired any secuities of Sino-Forest CorporatÍon Íncluding seourities acquired in the primary,

seoondary and over-the-counter ma¡kets.

For the pufpose of the foregoing,

"Seçruities" means corrmon shares, notes o¡ other secr¡rities defined in the Securìtíes

lcf, RS.O. 1990, o. S.5, as aurended.
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APPENDIX ..B'' TO SETTLEMENT APPROVAL ORDER
MOI\ITOR'S ERNST & YOTING SETTLEMENT CERTIF'ICATE

Cou¡t File No. CV -12-9667-00CL

ONTARIO
SI]PERIOR COTTRT OX' JUSTICE

COMMERCIAL LIST

IN TIIE MATTER OF TIIE COMPAIVIES'CREDITORS
ARIANGEMENT ACT, RS.C. 1985, c. C-36, AS AMEI{DEI)

AI\D IN TTIE MATTER. OF'A PLAN OF' COMPRONdISE A}ID
ARRANGEMENT OF SINO.X'OREST CORPORATION

Court File No.: CV-l l-431 I 53-00CP

ONTARIO
STJPERIOR COTIRT OF JUSTICE

BETWEEN:

TIIE TRUSTEES OF TTIE LABOURERS'PENSION FUND OX'CENTRAL A¡ID
EASTERN CAhtAIrA, Tm TRUSIEES OX'THE INTERNATTONAL UMON OI,

OPERATING ENGIIYEERS¡ LOCAL 793 PENSION PLAI\I FOR OPERATING
ENGINEERS rN oNTARro, SJUNDE AP-FONDEN, DAYID GRANT and ROBERT

WONG

Plaintiffs

- and-

SINO-FOREST CORPORATION, ERNST & YOUNG LLP, BDO LII{ITED (formerþ
known ¡s BIIO MCCABE LO LIMITED), ALLEN T.Y. CIIAN, Ty. JUDSON

II{ARTIN, KAI KIT POON, DAYID J. HORSILEY, WILLIAM E. ARDELL, JA]VIES
P. BO}VLAIYD, JAMES M.E. HYDE, EIIMTIND MAK, SIMON MURRAY, PETER

lryA¡IG, GARRY J. }VEST, PöYRY (BEIJINC) CONSULTING COMPAIVY
LInIITED, CREDIT SUISSE SECURTTTES (CAI{ADA),INC., TD SECURITIES rNC.,

DIII\TDEE SECT]RITIES CORPORATION, RBC DOMINION SECURITIES INC,
scoTIA CAPITAL rNC., CIBC \ryORLD I\,IARKETS INC., MERRILL LYNCH
caNADA rNC, CAÌ{ACCORD FINAI{CIÄL LTD., }{ATSON PLACEMENTS

CANADA INC.' CREDIT SUISSE SECURITIES (USA) LLC ¡nd MERRILL LYNCH,
PIERCE X'EITINER & SMITH INCORPORATED (successor þ merger to Banc of

Americr Securities LLC)

Defendants
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All capitalized terms not otherwise defined herein shall have the meanings ascribed

thereto in the Order of the Court dated March 20, 20t3 (the "Emst & Young Settlement

Approval Order") which, inter alia, approved the Ernst & Young Settlement and the Ernst &

Young Release and established the Settlement Trust (as those terms a¡e defured in thc plan of

compromise and reorganization dated December 3, 2012 (as the same may be amended, revised

or supplemented in accordance with its terms, the "Plan") of Sino-Forest Corporation ("SFC"),

as approved by the Court pursuant to an Order dated December 10, 2012).

Prusuant to section 11.1 of the Plan and paragraph 1l of the Emst & Young Scttlement

Approval Order, FTI Consulting Cânada Inc. (the "Monitor") in its capacþ as Court-appointed

Monitor of SFC delivers to Emst & Yonng LLP this certificate and hereby certifies that:

1. Emst & Young has confirmed that the settlement amount ha.s been paid to the

Settlcment Trust in accordance with the Enrst & Young Settlement;

2. I, beurg the trustee of the Settlement Trust has confirmed that such ssttlement

amount has been received by the Settlement Trust; and

3. The Emst & Young Release is in full force and effect in accordanoe with the Plan.

DATEDatTorontothis _dayof . .2013.

['TI CONSULTING CANADA INC. solely
in its capacþ ¿¡s Monitor of Sino-Forest
Corporation and not in its personal capacity

Name:
Title:



IN THE I{ATTER OF TIIE COMPANIES' CREDITORS ÅRRANGEMENTICIi R.S.C. 1985, c. C-36, AS AMENDED
AND IN TITE IVÍATTER OF A PLA}I OF COMPROMISE AND ARRANGEMENT OF STNO-FOREST
CORPORATION

THE TRUSTEES OF TI{E LABOLTRERS' PENSION FI. ND OF SINO-FOREST CORPORATION, et al.
.ENTRAL AI'ID EASTERN .A.'IADA' et at' 

phintiffs Defendants

Court File No: CV-l 2-9667 4W

Cou¡t File No. CV-l 143 I I 53-00CP

ONTANIO
S{IPERIOR COURT OF' JUSTICE

COMMERCIAL LIST

Proceeding corrmenced at Toronto

ORDER

PALIARE ROI¿ND ROSENBERG RoTHSTEIN LLP
250 UNTVERSITY AVENUE, SuIlE 50 I
ToRoNTo,ON M5H3E5
tr(nx Rosn¡mERG (LSUC No . 2l rc2fÐ
It{Asstruo Srm¡nvo (LSUC No. 41048c)
TEL: 41ffi4643 00 / Fex: 4 t6-6464301

KoSKEMn{SKYLLP
90G'20 QueE¡,t STREET WEST, Box 52
TORONTOON M5H3R3
KnK IvL Bannr (LSUC No . 30942u-)
TEr-: 416-595 -2II7 I F x: 4t6-204-2889
JoNATEAN PIAK (LSUC No . 45773F)
TEL: 4 1G595 -2149 I F x: 4lÇ20'4.2903

SßKÎ{DSLLP
680 W¡r¡ru.oo STREET, P.O . Box 2520
LONDoNON N6A3VE
Cu¡nr,ns M. WRrcEr (LSUCNo. 36599Q)
TEL: 5 t9-660 -77 53 I ß ¿x: 519-66,0-77 54
À Dn¡rrnr LæcA¡,rs (LSUC No. 500744)
TÞr: 5 19-660-784 I E Ax: 519-660-7 U5

I"lwv¡ns ron AN Arr Eoc ColwtrtrnB or
Puncrnsnns oF THE AppLrcANT's Sr¡unrrres -t\)

-¡
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-THE HONOIJRABI.IJ

MR. ÍUSTICß MO RAIVI]'I'Z

OtYT¿tIllO
STJPEIIIOR COUIIT OF JUSTICE

CON,II\,IBRCIII, LIST

Courr trilc No, CV- l2-9667-00CI.

\trfrDNtsSDAY,'l'l lL, z0rtt l)AY Oþ'

MARCH, 2.0I3

)
)
)

IN THE MATTE,R OF THT] COþTPAùITE,S' ÇRLDITORS.4RNÁNGEùIENT ÁCT, R.S.C.

1985, c. C-36, AS 
^llnNDED, 

AND IN TltE MAT"IER OF A PL^N OF COIÍPRISE OIì
A R RA. r* G [], I't ENT O F S I :'l O - t¡O RES T C O R PO R¡\ T I O N

Court File No.: CV-l l-431 153-00CP

oNI',ÁkIO
SUPERIOR COTJRT OF .IUSTTCD

BÞ]T.WBEN:

THE TRUSTEES OF TI{E LABOI'JRERS'' PENSÍON FT.JND OF CENTR,A,L AND
EASTERN Ci\NÀDA, THE TRUSTFIF:S Otr THE INTER¡{ATIONAt, UNION OF

OPERÂTING ENGII\IEERS LOCálL 793 PENSÍON PLAN FOR OPERATING
B,NGTNEERS lN ONT¡\RIO, SJI"n-DI,l ¡\P-FONDEN, DAVIf) GR^N'I'and ROBERT

woNc;
Plaintiffs

- anri -
SINO-FORIqST CORPORATION, ERNST & YOUNG LLF, RDO LfMfTED (formerly

knorvn as llDC) MCCABE LO LMITED). AI-LEN T.Y. CIIAN, W. JUDSON
MARTII\, K^I KIT POON, DAVID J. Í{O|ìSLEY, \YILLIAM Ii. AR-DELL, JAp[ES

P. BOI,ANI),,1n[tES ìV1.8, Hyl]li, F)nMU¡'JD MAK SIMON ivtURRy, PFl,'l'ER

WANG, G^RRY J. IVEST, pOVnV Grl,lJING) CONSTJLTTNG COMPA¡ry
LIùIITED, CRÐDlT SLISSE SECt,lRITInS (CANAÐA),INC., TD SIÌ,C[,IRITIES fNC.,

D tJs* DE lI S ßCU RIT t ES C ORPOR.,\TI ()Ì\ù, RIIC frOM IN f ON S ttì C U RITIES I NC.,
sco't'lA cAPII'AL lNc., cIBC WOI{LD MARKETS lllC., MDRRILL LYNCIÌ
CANAI)^ tNC., CANACCOR-D FfNiINCIAL LTD., !\'tAISON IILACEMENTS

CÀNÂDA tNC., CREDIT SUISSË SII,CUIIITIES (US.A) LLC and Ml.lllRtrl,L LYNCFI,
PIERCË,, FIìNNER & S¡V¡lTH INCORPOIIATED (successor by mcrger to Bsnc of

America Secrrritics LLC)
Defendants

ORDER

TIttS MOTION nrade by lnvesco Canada l-.td., Northwesr & Ilthical Investmcnts

L,P., Comité Syrrrlical National de l{errairc Bâtirentc lnc.. Marnx As.sct Managcmcnl Inc.,
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Gestion Fórique and Montnrsco LJolton Investûrcnts (the "Objcctors") l-or an order thal thc

Objectors;ìrc not bouncl bv the Orclcr ol'the Honourablc Justicc Mora\\'etz dnted \4arch 20, 101"3

approving nncl givÍng cl'fccc to thc flrnst & Yourrg Rclease and thc Emst & Young Scttlcnrc¡rt

(as dcfìnccl iri the Pl¡n ol'Oornprornisc a.nd Reorganizaticln of' .Sino-Loresl Corporation ("Sino-

I'orefif" and tlre "Aptr>licanl") rlrdcr Ihc Compauies'Ct^ediÍc¡r.\ .,{rr¿¡ngenrenl .Ict clatcd F)cccntt¡cr

-1. 2012 (the "Plan") and as providcd for jn scution ll.l nf thc Plan) arrd recognizirrg and

appointing lhc ¡\rJ Ifoc Clonrnrittee of the Purchascrs oIthe Applicanl's Securitics, incluclirlg the

plaintifl'.s irr the action conrmùnced ag:rinst Sino-l:'orc-st in the Ontario Superior Court of Justice

bearing ('foronto) Corrrl Fílc ìrio. CV-l l-431 153-00CP 3hc "Ontario Plaintif'fì") as

rcprescntativcs in thcse procccdings.

,,\ND ON RE¡lDIltlG thc Ontario lllainriff's' Mcltíon Rccord. including the

affidavit of and supplemental affidavit of Cirarles Wríght, counsel to the plaintif'ls, end the

exhibits thcrcto, the affidavit of Joc lìeclsha'"v and cxhihits tlrercto, thc a['lìclavit of Frank C.

l'orchio anci the exhibits f.lrèreto, (hc effid¿vit ol Scrge Kalloghlian ancJ crhibrts therelo, the

alJidavic of Adam Pritchard and thc cxhibits thcrcto, and thc al'fidavit crf'lvlike P. I)can and

cxhibits ¡hcrcto, and the affi<javit of Juclson Martin ancl the exhihits thereto and the Responding

Motion Rccord of the Ohjcctot's inclucling thc at:fìtlavíts olEric.1. Adelson anci exhibrts thercto,

l)aniel Simard and exlribits thereto and'l"anya J. Jcnrec and the exhihit.s tlrerclrr. and on rcacling

the Resporrdíng Motion Rccord ol Póyry (Bcijing) Consulting Cì,rrn¡iany Linritcd irtclucling thc

affìdavit ol' Christina l)oria, and on reading thc ljourteorrlh Rcport. thc supplement to the

For¡¡leentlr Report arrd thc l;íheerrth Rcport of F'll Consulting Canada Inc., in íts ca¡racity as

Monitr:r of'the Applicanr (in such clpacity, the "lvlonitor") dated January 22 and 28, ?.013 and

Fcbruary l,20ll including any rroticcs of'otrjection rcceir.,ed, ând oD readingsuch other nratcrìal,

filed. ancl orr hcaring thc suhmissions of counsel lor tlte Ontario Plaintifß, þlrnst & Yt:rrrrg LLP,

the Ad l"foc Committee of .Sino-Forcst Noteholdcr.s, the Applicant. thc Objcctors to this rrrotiorr,

ì)crek Lanr ancl Senith Vcl Kanagar¿rtnam, the lindcrvwiters ((lrcdit Sui.sse Securities (Oanacla)

Inc.. 1'D Sccurities Inc, [)undee Sccuritics Cotporntion- RBC l)orrliníon Sccurities Inc., Scotia

Capital [nc,, CIBC Worlcl Markets fnc., lvlerrill l-ynch Canada Inc,, C¿rnaccord Fínancial Ltd.,

Maison Plaçcnrents Canad¿i [nc., C¡cclit Suissc Sccuríties (USr\) I-LCì ancJ Mcrrif I Lynch, Piercc,

l""c¡rner & Smith Incorporatcd (successor by nrcrgcr lo Banc r¡f Ânierica Securiti¿s LLLì)), ßl-)O

Limited, tlic lvfonifor ancl those olhcr partics prcsent, no onc appcarin-q l'or ;rny olhcr party

although duly servecJ arrd such othcr nolicc as required by the Norice C)rder,
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THIS COURT ORDERS that the nrotioil of the Objectors is dismissecl,

;l
/ ./t

1,. V/ ( ¿tL,'\

A-K Fedson, Reglatrar
9uper¡e¡ Court ol Jtf,tlce

,4
ì

:/ _-

lÍ,-.\L l',)t t.t : ..- r ..1; , 1?i.. ù.í,)

,, 
APR 03 2ûÍ3
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Commercial Court File No.: CV-t2-9667-00CL
IN THE MATTER OF THE COMP,'INIES' CREDITORS tRRANGEWNT ACI', R.S,C. 1985, c. C-36. AS 

^MENDEDANÞ IN TI{E MATTER OF A PLAN OF COI\4PROlvf ISE OR ARRANGEMENT OF SINü-FOR-EST CORPORATIO

Superior Court File I:o.: CV-I0-4¡430ICP

SINO-FORËST COR.PORATIOI.¡, et al
-and-

Defcndants

ONlANO
SUPDRIOR COURT Of JUSTICE

COMMERCIAL LIS'T
Procccdi ng commenced at'l'oronto

O
N)
(tl

THE TRUSTEES OF THE LABOURERS' PENS]ON FUN_D
OF CENTRAL À\D EASTERN CANADA, er a[

Plaintiffs

ORDER

KIM ORR BARRISTERS P.C.
I9 N4ercer Strcet,4th Floor
Toronto, ON M5V 1II2

James C. On (LS[,C #23 180ì\4)

\Von J. Kinr (LSUC #329181I)
lr{egan B. ,\4cPhee (LSUC #4815lG)
N4ichael C. Spencur (LSUC #596.37Þ)

Tel; (416) -t96- l414
Fax: (416) 598-060ì

La,ivyers for lovesco Canada Ltd., Northwesr &
Ethicål lnvcstmcnts L.P., Comìté Syndical
lriational de Rerraite lJâtirenfe Inc", Matrix Asser
Managerrrcnt inc, Gestion Férique' and

N4onimsco Bolton l¡lyestrnenls Inc.
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CITATION: Labourcrs' Pension Funcl clf Central ancl Eastern Clanada v. Sino-Forest
Corporation, 201 3 ONSC 1078

COLJII'I' n l,n NO.: CV- I 2 -9667 -00CL
clv-lt,43It53-00cP

DAT'E:20130320

SUPDRTOR ÇOURT OF JUSTICE _ ONTARTO
(coMrvrERcrAL LrsT)

RE IN THE MÁ'I"TER. OT- ]'IIE CAMPANIES' CREDITORS ÁRRANGEMENT
ACI', R.S.C. 1985, c. C-3ó, AS AMENDED

AND IN I'HE MATTER OII A PLÂN OF COMPROIVITSE OR
ARRAN GEIVI tlNT Oþ. Sl NO-FO REST COR PORATIO N, Appt ican r

AND RE: TI.IE TRI-JSTEES OF THE LABOURBRS' PENSION FUND OIî CENTRAL
AND EASTERN CANADA, TI{E TRUSTÐES OF TIIß INTERNATIONAL
UNION OF OPERA'I'ING ENGINEERS LOCAL 793 PENSION PLAN
FOR OPEIìATTNG ENCTNEERS tN ONTARIO, SJUNDE AP-FONDBN,
DAVID GRANT AND ROBET{T WONG, Plaintiffs

AND:

slNo-FoRusT coRpoR^r'ION, ERNST & yOUNc L,Lp, BDO
I,IMI'I'ÐD (FORMERLY KNO\ryN AS BDO MCCÀBE LO T,TMITED),
ALI^,EN r"y. CHAN, W. .ÍUDSON MARTIN, KAI KIT POON, DAVID J.
HORSLEY, WILLTAM B. ÂRDELL, JAMES p. BOIVLAND, JAMES M.E.
I.TYDE, EDMUND MAK, SIN{ON NIURRAY, PETDR WANG, GARRY J.
wllsT, pÓvny (BBrJrNc) coNSULTINc COMPANY LINilTED,
CIIEDIT SUISSE SECURITTES (CANADA) tN., TD SECURITIES rNC.,
DUNDEE SIDCURITIES CORPORATION, RBC DOTVITNION
SECURI'IIES INC, SCOTIA CAPITAL tNC., CIBC WORI,D tVf/\RKE'fS
INC., MERRTLL LUNCH CANADA INC., CANACCORD FINANCIAL
LTD., MAISON PLACEI\,IENTS CANAD/\ INC., CREDIT SUISSE
SECURITIES (USA) [,I,C ANI} MERRILL I,YNCH, PIERCE, FENNER &
SMITI{ TNCORPORATED (SUCCBSSOTì By tvrERcER To BANC Ot-
AMERICA SBCTIRITIES LLC), Dcfcnclants

BEFORE: MORAWE'IL,J..

COUNSBL: Kcnncth Roscnberg, l\{ax Starnino, A. Dimitri Lascaris, Daniel Bach,
Charles M, Wright, ancl Jonathan Ptako for the Acl Hoc Committec of
Purchascrs inclucling the Class Action Plnintiffs

Petcr Griffin, Peter Osborne, and Shar¡ Roy, for Ernst & young LLp
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HEARD:

-Pagc2-

John Piric and David Gadsdcn, for Pöyry (Beijing) Consulting Company
Ltd.

Robert W. Staley, for Sino-Forest Corporation

lYon J. Kim, Michael C. Spcnccr, and Megan B. N{cPhee, fbr the Objcctorso
Invcsco Canada Ltcl., Northn'cst ct Ethical Invcstments LP and Comité
S),ndical National dc Retraite Bâtircrntc Inc,

.Iohn Fabello ancl ReÌ¡ecca Wise for the Underwritcrs

Ken Dekker and Pcter Grcenc, for BDO Limitcd

Emily Colc ancl Joscph Marin, f'or Allen Chan

J¡mcs Doris, for the U.S. Class Action

Branclon Balnes, for K¿rÌ Kit Poon

Robert Chadrvick ancl Brcnd¡n OtNeÍll, for the ¿\-d Hoc Committce of
Notel¡olders

Dcrrick Tay and Cliff Frophet for thc Mouitor, Fl'I Consulting Canada lnc,

Simon Bieber, for David Horslcy

James Grout, for thc Ontario Sccurities Commission

Il{iles D. O'Rcilly, Q.C, for the Junior Objcctors, Daniel Lam and Scnthilvel
Kanagaratnam

FEBRUARY 4,20t3

ENDORS[,I\{EN'I'

IN'I'IìODUCTION

tll The Acl Floc Committee of Purchasers ol thq Applicant's Sccurities (the "Acl Hoc
Securíties Purchasers' Comnrittce" r)r the "Applicant"), inclucling the re¡rresentative plaintiffs in
the Ontario class action (oollcctivcly, thc 'oOntario Plaintifl's"), bring this motion for approval of
a settlcment ancl release of cl¿ims against Ëmst & Young LLP lthe "Enrst & Young Settlement",
the "Ernst & Young Rcleasc", thc "Ërnst & Young Clainrs" ancl "Ernst & Young", as further
clefinecl in the Plan c.rf Compronrise and Reorganization of Sino-Forest Corporation ("SFC")
datecl December 3, 2012 (the "Plun")].

l2l Approval ol'the Emst & Young Sqttlsmcnt is opposed by lnvcsco Canacla Limited
("Invesco"), Nodhwest and Ethical lnvestments L.P. ("Nortlrrvest"), Comité Syndical National
de l{etraite Bâtircnte lnc. ("8âtircnte"), Matrix Asset fufanagement Inc, ("Matrix"), Gestiorr
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trérique and Montrusco Bolton lrlvestments Inc, ("Montrusco") (coltcctively, the "Objectors")'

nre bbjectors ¡rarticularly oppose thc no-opt-out ancl f ull third-party release leatures of the Enlst

& youñg Settlcmelt. frc CiUjcctors also ,ippnr" tho nrotion fcrr a representation orclcr sought by

thc Ontario plaintif.fh, ancl move insteacl'for appoint¡nent of the Objectors to represcnt the

interests of all cllrjectors to the Ernst & Young Settlernent'

t3l For the fbllorvìrrg reasons, I h¿rve cleterminecl that the Emst & Young Settlement' together

with the Emst & Young Release, shoulcl be approved.

FACTS

Çless Acliyn Pt'ocq

l4l SFC is an integratecl forest plantation operritor ancl forest procluctions compauy, u'ith

r'óst of its assets ancl thc nrajority of its business operations locatccl in the southcrn ancl castern

regiçns ol ths people's Republic of Clliina. SFC's rcgisterecl oftìce is in Toronto, and its

principal business officc is in l-fong Kclng'

t5l SFC's shares werc publicly traclecl over the Toronto Stock Exchange' During the period

i.ó.n March 1g,2007 through Junc 2,2011, SFC lnade thrceprospectus offèrings of contmon

shares. SFC atso issued ancl ha.l various notes (clebt instruments) outstanding, ivhich rvere

offered to investors, by way of of't'ering nretntlranda, betr,veen March 19,200"1 ancl June 2,2011.

t6l Atl of SFC's debt or equity public off'crings have becn underwritten. A total tll l1 finns

itlie ..Underwriters") acted as SFCis underrvritcrs, âncl are named as clcfcndants in the Ontario

class ¿¡ction.

L7] Si¡ce 2000, SFC has hacl trvo audìtors: Enlst & Young, lvho acted as auditor ñ'om 2000

io 2004 ancl 2007 to 2012, ancl BDo Li¡nited ("BDO"), who acted as auilitor froni 2005 to 2006'

Ernst & Young ancl BDO arc n¿rmed as dcfendants in the Ontario class action,

t3l F'ollowing a Jqne 2,20ll report issuecl by short-setler Muddy Waters LLC ("Mucldy

Wotcrs.'¡, Sf;C, a¡rd othcrs, bectme emltroilecl in investigations artcl regulatory proceedings (rvith

the Ontario Securities Com¡rrission (the "OSC"), the Hclng Kclng Sccurities and Futurcs

Conr¡nission and the f{oyal Canadi¿n Mountecl Police) for allegcclly engaging in a "complex

fiaudulent scherne". SFi concun'ently became embroiled in multiple class acticln proccedings

aoross Canacla, inelucling Ontario, Quebec and Saskatchewan (collcctively, thc 'oCanaclian

Actions"), ancl in New Yr:rk (collcctively with the Canacliarr Actions, the "Class Action
proceeclings"), i'acing atlegations that SFC, ancl othcrs, misstated its financial results,

misrepresãntccl its timbcr rights, overstated the value of its asscts ancl conccalecl material

infbrmation about its business operatiorìs fronr investors, causing tlie collapse of an artificially
ínflated share price.

tgl "l'he Canaclian Acti<¡ns arc compriscd of two com¡rotìents; first, tltere is a shareliolder

tlui,tt, brought on behalf of SFC's current and f'onner shareholclers, seeking clarnages in the

arnount of $6.5 billiçn fbr general damages, $174,8 million in connection with a prospectus

issue<| in.lune 2A07, Si330 nliltion in relation to a prospectus issued in June 2009, and 5319,2

millio¡ in rel¿rtion to a prospcctus issued ín December 2009; ancl sccond, therc is a noteholder
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clainr, brought on behalf of fonre¡holdors of SI;C's notes (the "Noteholdcrs"), in the amount of
approxirnately $1.8 billion. 'Ihe noteholder claim asscrts, among other things, damages for loss
<lf'value in the notes,

tl0] Trvo other class ¡rroceedings rclating to SFC were subsequently commenced in Ontario:
Smirh el al. v. Sino-!?orest Cotporatiott ct a[.,rvhich cornmcnced on June 8, 201l; ancl Norrhv'iest
cutd Ethicq[ ]nveslmenls L.P. el al. v. Sino-lTorest Corporalion et al., rvhich commenced on
Septembcr 26,2011.

I I I ] In December 201 1 , there wa-s a motion to cletemrine which of thc three actions in Ontario
should be pennitted to proceecl ancl which should be staycd (thc "Carriage M<.ltion"). On January
6,20\2, Perell J. granted caniage to the O¡rtario Plaintiffs, appointed Siskinds l-[.P and Koskie
Minsky LI-P to prosecute the Ontario cla.ss ¿r<;tion, and stayecl the other class proceedings.

CCAA Proceeclin,ss,

[l21 SFC obtained an initial ordet under tlte Conryanics'Creclitors Atangement Acl, R.S.C.
1985, c. C-36 ("CCAA") on March 30,2012 (the "lrritial OrdeC'), pursuant to which a stay cll
proceedings was grnnted in res¡rect of SFC and ccrtain of its subsicliaries. Pursuant to an orcler
on May8,2012, tho stay wa.s extended to all delenclants in thc class actions, incìuding Emst &
Young, Due to the stay, the ceftifiqation and leave ¡totions have yet to be hcard,

[3] Throughout the CCAA procecdings, SFC asserteci that there could be no elt'cctive
restructuring of SFC:s business, and separation liom the Canadian parcnt, if the clairns asserted
against SFC's subsidìaries arising out of, o¡ connected to, clainrs against SFC remaiued
outstancling.

ll4] In adclition, SFC and FTI Consulting Canada lnc, (the "Monitor") continually advised
that tirning and delay wcrc critical elements that woulil impact on ¡naximization of the value of
SF'C's ttssots and stakeholdcr recovery,

t I 5] On May 14, 2012, an order (the "Claims Proceclure Orcler") was issued that approved a

clai¡ns process developecl by SFC, i¡l consultation with the Monitor. In order to identify thc
nature ancl extent of the clairns asserted against SFC's subsicliaries, the Clainrs Procedure Ordcr
rcquired any claimant that hacl or intcndccl to asscrt a right or claim against one or mc¡re ofl the
subsidiaries, relating to a purported claim madc against SFC, to so indicate on their proof of
clai¡n.

It6] The Ad Hoc Securities Purchasers' Committee fìlecl a proof of claim (encapsulating the
approximately $7.3 billion shareholcler claim and $1.8 bilìion noteholder clairn) in the CCAA
proceedings on behalf of all putativc class members in the Ontario class action. The plaintifß in
the Nerv York class action filecl a proof of claim, but clid not specity quantum of clamages. Ernst
& Young filed a proof of claim for darnages ancl indernnihcation, Thc plaintifli in the
Saskatchewan class action did not fìle a proof of clainr. A fer.v shareholders filcd prooß of claim
separately. No proof of claim was flrled by Kim On Barristers P.C. ("Kim Orr"), rvho rcpresent
the Objectors.
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t17] prior to the cculmencement of the CCAA ¡rrocoeding.s, the plaintilfs i1 the Canadian

Actions settlecl rvith Pöyry (Beijing) Consulting Corn¡:any Lirnited ("Piiyry") (tlrc "Pöyry

Settlemcnt,,), a t'orestry vaiuator ihai ¡rroviclecl scrviccs to SFC. "l'he class rvas c{efined as all

persons ancl cntities who acquired SF'C's sccurities in Canatla betruveen March 19,2007 to June 2,

lott, a¡d alt Canaclian resldents ,,vho acc¡uirecl SFC securities outside of Canada cluring that

same period (the "Pöyry Settlenrent Class").

[] 8l The ¡rotice of hearlrrg to approve tlre Ptiyry Settlerucnt advised the Pöyry Scttlenent

blurr thot they nray object to the proposcd settlernent. No objections r,vere ftlecl.

tlgl perell .f . ancl Érnoncl J. a¡rploved the scttleurenl and certified the Päyry Settlerncnt Class

lor settlernent purpçses. Jangary 15, 2013 wns fìxecl as thc clate by which members of the Pôyry

Settlement Cla.ss, who wishcd to opt-out of either of the Canadian Actions, rvould have to file an

opt-out tì:nn for thq clai¡ns adnrinistrator, ancl thcy approvecl the fcrnn by rvhich the right to opt-

out was required to be exerciscd.

t20] Notice of tlrc ccfiitìcation ancl settlemerrt was given in accordance rvith the corlitìcatjon

ordõrc of llerell J. ancl Émontl J. 'fhc notice of cr rtifìcation slates, in part, that:

IF YOU CHOOSE TO OPT OUT OF TI-IE CLASS, YOU WILL BTl OPTINC
.OLJT OF THË EN'TIRE PIìOCEEDINCJ. 1TJIS MEANS TI{AT YOU WILL BE

UNABLE TO PA.RTICÍPAI'E IN ANY FUTL]RE SETTLEMENT OR

JUDGMENT RIXACI"IED WI]'IÌ OR ACAINST THË REMAINING

DEFËNDANTS.

t2l] The opt-out maclc no provision for an opt'Out on a conditjonalbasis,

t2zl On June ?6,2012, SFC brought a nrotion tìrr ¿rrr orcler dirccting that clairns against SFC

ihai arose in connection with the ownership, purchase or sale of an equity intercst in SFC, and

r:elated indcmnity claiurs, were "cquity claims" as clcfìnecl in section 2 of the CCAA, including

the claims by oron behalf of sharcholclers assertecl in theClass ActionProceeclings. 1'he equity

claims mqtíôn did not purport to cleal rvith the componcnt of the Class Action Proceedings

relatirtg to SFCj's ¡rotes.

t23l In reasons releascd IuIy 27,2012lRe Sino-l;orest C)orp.,2012 ONSC 43771,I granted the

ietiåf sought by SFC (the "Equity Clairns Decision"), finding that "the claims advanced in tlie

share¡oldór clairns are clearly eqrrity ctaimsl'. The Acl l"loc Sccurities Purchasers' Committcc

clicl not opposc the motion, and no issue was taken by any party with the co,ul's determination

that the sñàreholcler claims against SFC wcre "equity clainìs", The Equity Claims Decision was

subsequently affìnnecl by the Cor¡11 of Appeal for Ontario on Novenrber 23, 2012 lRe Sino-

I'orest Clrp.,2012 ONCA 8161.

Ernst & Young,ïeltlement

l?41 The Emst & Young Scttlement, and third party releases, w¿ìs not mentioned in the carly

veriions of thc Plan. The initial creditors' ¡neeting and vots on the Plan was scheduled to occur

on November 29,2012; rvhen the Plan rvas amendecl on Novcmber 28, 2012, lhe creclitors'

mccting rvas odjoumed to Novcmber 30, 2012'
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t25] on Novcrnber 29,2012, Emst & Young's counscl and class counsel concludccl the

prop.secl Ernst & young Settleurent. Tho crcditois' meeting rvas again aclj<lurned, to December

i, iOlZ; o¡ that clate, ailerv Plan rcvision wâs released ancJ tho Ernst & Young Settlemsnt rvas

publicly announced. 
inre plan revision featurecl a ncw Article I I, reflccting thc "franrervork" tbr

ih" prðpo*ed Ernst & yourrg Settlernent and for thircl-party releases tbr namecl thircl-party

defendants as iclcntifìecl at that time as thc Ljndenvritcrs or in thc future'

¡26] On Deceurtrer 3, 2012, a large rnajority ol crcclitors apprclvecl thc Plan, The Olrjeotors

,.,ntå, horn.ver, that proxy materials iverc ,i¡*tributed woeks earlier ancl proxies rvere requìred to

be sub¡nittecl thrce iluytirior to the mecting ancl it is cviclent that creditors submitting proxies

only ¡a¿ a pre-Article ll vcrsion of'tho Plan. Further, no ec¡uity claimants, such as tl"re Objectors,

rvere cntiilecl to v<lte on thc Plan. On Dcccmber 6,201?, the Plan was f^urthel amendcd, aclding

Ernst & young anct BDO to Scheclule A, thereby dcfining thern as ua¡ned third-party clefenrlants.

lZTl Ultinrately, thc Ernst & Young Settlenrcnt proviclecl tbr the payurent by Ërnst & Young of

$ttZ million as a settle¡nent t'und, bcing the full tnonetary contritruticln by Ernst & Young to

settle the Emst & Yorurg Clai¡rs; horvcvlr, it rcmains subject to coutt approval in Ontario, ancl

rcoognítion irr eucbcc incl thc Unitecl States, ancl contlitionat, pursuant to Article ll.l of the

Plan, upon the fbllowing stcPs:

(a) the granting of the sanction onler sanctioning thc Plan including tlre tcrms of thc

Er¡st & Vciung Scttlenrent ancl tlie Ernst & Young Releasc (which prcclu<le any

right to contributio¡r, or indemnity against Ernst & Young);

the issuance of thc Settlenrent Trust Orclct';

lhe issuancc of any other orclcrs necessâry to givc effect to the Emst & Young

Settlctnent ancl thc Ernst & Young Release, including the Chaptcr l5 Recognition

Otcler;

(b)

(c)

(d) the ñllfill¡nent of all conclitions prcceclent in thc Emst & Young Settiernent; ancl

(e) all orclers bcing final orclers not sulrjcct to firrther appeal or challenge.

tZB1 C)n Decernber 6, 2012, Kirn On filerl a notice of appearance in the CCAA proceeclings on

tr"mff of thrcc Objectors: Invesco, Northwest and Bâtirerlte. These Objectors rtpposccl the

sanctioning of the plan, insofar as it includecl Article 11, during the Plan sanction hearing on

December 7,2012.

lzgl At thc plan sanction hearing, SFC's counsel made it clcar that the Plan itself did not

ãmúo¿y the Ernst & young Settter:rent, and tliat the parties' request that the Plan be sanctioned

dicl not also cover upprorrulof'the Emst & Young Scttlement, Moreover, according to the Plan

and minutes of settlement, the Emst & Yourng Settlement would not be consummated (f'e. money

paicl ancl rçleases effcctive) unless ancl until ssveral co¡rditions had bcerr satisfied in the futurc'

i30l l"he Plan rvas sanctionecl on Dece¡rrber 10, 2012 with Articìe l1' The Objectors take the

io*ition that t¡e Funcls' opposition was disrnissed as premature and on the basis that nothing in

the sar-tction ordcr al-f'ectcd their rights.
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t3f] C)n Decembcr 13,2012, tlie cuurt clircctecl that its hearing on ths Er¡rst & Youug

Settler¡cnt rvoulcl take place on January 4, ZOl3, unclcr both thc CCAA and the C/r¡ss

pr<tcccclíngs Act, 1g92, i,O. f c)()2, c, ó 1';CPA"¡. Subsequently, thc hearing rvas adjoumecl to

February 4, 2013.

t32l O¡.lanuary 15, 2013, the last clay of the opt-out periocl establishcclby ordcrs of Pcrsll J.

un,i É*o.r,l J., six institutional invostors reprcseutcd by Kirn On filed opt-out fbnns. T'hese

i.stitutional investors are Norlhwest ancl Bâtirentc, who rvcre trvo of the thrse institutions

representecl by Kirn Orr in thc Carriage Motion, as well as lttvcsco, Matríx, Montn¡sco and

Göstion Ferique (all of which are members of tlte. Pöyry Settlement Class),

t33l Accçrcling to the opt-out fìrnns, thc Objectors helcl a¡rproxitrtately 1.6% ol SFC shares

òutitanding on Junc aO, Zbt I (the clay the Muclcly Waters report rvas releascd)' By way of
colttlasto Dãvis Selected Aclvisors rnd Paulson and Co,, two of many institr'rtional investors rvho

supporl the Emst & Young Settlement, controlled morc than 25% of SFC's shares at this time' In

acl'dition, thc total numbðr of outstancling objectors constitutc.s approxitnatcly 0,24% of tlie
34,177 SFC benehcial shareholclers as of April 29,2011.

LAW AND ANALYSIS

Çgu rt' Í,Itu' i s cl ict i Q n I o Q t' o n t ll.c q 4 e s t ed A W r o,t' a I

t34l The Claims Prncedure Orcler oflMay 14, 2012, at paragraph [7, provicles that any person

ihui ,loe. not file a proof gf clairn in accordance r,vith the order is barred from making or

onforcing such ctaim as against any other person who could <;lai¡n contribution or indernnity

liom the Applicant. Thìslnclucles claims by the Objectors against Emst & Young fbr which

Ernst & Young could claím indemnity frorn SFC.

t35l The Claims Proceclure Order also prnvidcs that the Ontario Plaintiffs are âuthorized to
-fil"-on" 

pr6of of clain"r in respect of the substance of the matte¡s set out in the Ontario class

action, oncl tl.tot the Quebec Plaintiff's are similarly authorized to file one proof of claim in respeot

of thc substancc of tire mottors sct out in thc Quebec class action. The Objectors did not object

to, or oppose, the Clairns Procedurc Order, eithcr when it lvas sought or at any timc thcreaflter.

The Objcctors {i{ ¡clt file an independent proof of claim and, ztccordingly, the Canaclian

Claima¡rts wero authorizecl to ancl did file a proof of claim in the reprcsentative capacity in

respect of the Objectors' clai¡ns.

[36] Tlrc Emst & Young Settlcment is part ol'a CCAA plan process. Claitns, including

ðonling"nt clailns, are regularly oompromisecl ancl settted rvithin CCAA proceedìngs, This

inelucles outstanding litigation clainls against the dcbtor and third partics, Such compromises

fully and finally Oisposcãf such claims, and it f'çllolvs that there are no contìnuing procedural or

other lights in suclt proceedings, Simply put, thore are no 'oopt-Outs" in the CCAA-

liTl lt is lvell established that class proceedings catr be scttlecl in a CCAA proceeding. See

Roburtto,, t,, ProQt¡est Inþrnution ancl Lenrning Co.,2011 ONSC 1641 fll.oberlson)'

t3S] As noted by Pepall J. (as she then was) in Robertsort, para, 8:
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When dealing rvith tho conscnsual resolution of a CCAA claim filed in a claims

process that arises out o{' ongoing litigirtiorr, typically no couß approval is

iequircd. In contrarst, class ¡rrocccclings scttlcments nrust be approved by the

"où.t. 
'l'hc notice ancl ¡rrocess for dissernination of'tho scttlclnent agreement must

also be ap¡rrovcd bY the court.

t39l In this case, the notice ancl process ftlr dissernination havs been approved'

t40] The Objectors t¿ke the position that a¡rproval of the Ernst & Young Settlernent rvould

i"n.l", t¡cir opt-out rights illusory; thc inhercnt tlarv with this argumcnt is that it is not possible

to ignore the CCAA prooeeclings.

[41] In t¡is case, clairus arising clut of the class proceedings are claims irr the CCAA process,

CCAA claims can bc, by clcfinìtion, subject to comprotnise. The Claims Procedure Order

establislres that claims as against Ern.st & Young fall rvithin the CICA/\ proceedings. Thtts, thesc

claims can alsobe tlle subject of scttlenrent and, if settlcd, tho claims of'all creditorsin the class

can also bc settlecl.

1.42) In my vicrv, thcsc ¡lroceeclings are thc appropriate time and place to consicler appr<lval of
ihe Erlst & young Scttlcirerrt, This court has the juriscliction in res¡:ect of both the CCAA and

the CPA.

t43l Haying established thc jurisclictional b¿rsis to consicler the motion, the ceritral inquiry is

*nétn.r the cõufi shoulcl excrci.se its cliscretion to a¡rprove thc Enrst &.Young Settlernent,

CQ4ll I n t erp ¡: e t a t,ío n

t.441 T'he CCAA is a "flcxible statutc", ancl the court has "jurisdiction to approve major

ìransactions, inclucling settlement agÍecments, during the stay periocl defi19f in the lnitial

Order". The CCAA ãfmtd* cou¡fs bload jurisdiction to make orclers and "ftll in the gaps in

lcgislation so as ro givc ef,lect to the objects of thc CCAA.': lîe Nortcl Naryorks Corp.,2010

OñSC 1708, paras. õe-ZO ("lle Nortel"))', Rc Canudict¡t ll.ed Cross Sociely (1998), 5 C.B'R. (4th)

299,72 O.T'.C.99, para. 43 (Ont' C.J.)J

145] Frrrtlrer, as the Suprcnre Cou¡'t of Canada explainccl in Re T'ed Leroy Tntc:king Lld,

[Oentury Sen,icesJ,2010 SCC 60, ¡rara. 58:

CCAA <lecisions are oftcn basecl on cliscrctiorrary grants of jurisdiction' The

incre¡¡ental exercise of juclicial discrctio¡r in sotnlnercial courts under conditions

one practitioner aptly describecl as "the hothouse clf real tirne litigation" has been

thc primary nrcthocl.by which thc CCAA has been adapted ¿rnd has evolved to

¡reet contcmporary business and social nceds (internal oitations ornitted)' ..'When

large companigs cno<lunter diffìculty, reclrganizations hecot¡e incrcasingly

complex. CCAA courts have becn called upon to innovate accordingly in

**"rii.ing íheir juriscliction beyond rnerely staying proceedings against the
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Debtor to allow breatl'ring roorn for reorganizittion. They have becn asked to

sanctiorl ûìeasures for lvhich there is no explicit authority in the CCAA'

[afi] It is also est¿rblishecl that thir(l-party releases ale n( feature of conrplcx

iestructurings under the CCAA lA7'B Financíal t'' lulc'tculf'a rnatívc Investnrcnts

II Ciorp., ZOIIA ONCA 58? ("A7'ß lîinctncìctl")', ILe Nortel, , sltpt'a; Re Muscle

7',cch lìese.arclt ancl Det,ebpìnent Inc. (2007),30 c,B.ll.. (5th) 59, 156 A.C.W,S. (3d) 22 (Ontario

S.C.J.) ("Muscle Tecll'); Rc Grttce Cqnacla ftc. (2008),50 C'B'R' (5th) 25 (Ont' S'C'J'); n¿

Allen-Vanguard Corportttiott,20l I ONSC 5017]'

147) The Courl of Appeal for Ontario has specifically confìnned that a third-¡rarty relcase is

j,,,rtifi"O rvhere thc rclease forms part clf a comprehensive compromise, As Blair J. A. statccl in

ATß l!'i nancíal, stpru:

69. tn keeping with this scheme ancl purposc, I tlo not suggest that any and all

releases betwãen creclitor.s of the clebtor compûny seeking to restructure and thircl

parties may be marle ths subject of a comprr¡¡rtise or arrangement betrveen the

àebtor oná its creditors. Nor do I think the fact that the relêases may be
,onecessary" in the sense that the thircl parties or the clcbtor may ref'usc to proceecl

without them, of itselfl aclvances the argutnent in f'¿rvottr of finding jurisdiction

(although it may well be relcvant in terms of thc t'aimcss and reasonablencss

analysis).

20. The release of the clailn in qucstion nrust be jurstifiecl as part of the

compromiso or arr¡¡ngerrrent tretwccn thE clebtor and its crcditors. In short, there

must bc a reasonabl. conncction betrveen thc third party claim being

compromised in tfic plan ancl the restructuring achievetl by the plan to warrant

inclusion of the third party relcase in tht plan ' "

71, In the courso of his rcasonä, thc application judge nraclc thc follolving

finclirrgs, all ol.whictr arc arnply supportecl on thc rcoorcl:

a) Thcparties to bereleased are nccessâry and essential to the restructuring ol'the

debtor;

b) The claims to be relcase<l arc rationally related to the purpose of the Plan and

necessary fbr it;

c) The Pla¡t cannot succeed without the rcleases;

ct) 'fhe parties who are to lrave clainrs against them rcleased are contrìbuting in a

tangible and realistic way to the Plan; and

c) 'l'he plan rvill bencfit not only the dcbtor conrpaníe.s but crcditor Noteholders

generally.

72. ÞIere, then - as was the case in T&N - there is a close connection between the

clairns being released and the restructuring proposal. Thc tort claims arise out of
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the sale ancì distribution of thc ABCP Notes ancl their collapse in value, just as clo

the contractual clairns of the creditors against the clcbtor companies. The purpose

of't¡e restructuring is to stabilizc ancl shoro up tlie value <lf those notes in the long

run. 'l'he thircl paities being released are ntaking sepâratc contributions to enable

those results to matcrializc, 'l'hose contributions atc identificd earlier, at para, 3l

of these reasons, The application judge f'ound that the clairns being released are

¡ot i¡dcpendent ol'or unròlatecl to tlìs claims that thc Noteholdcrs have against the

debtor cbrnpanies; they are closely connectccl to thc valuc of the ABCP Notes and

arc rcquirecl ibr the Plan to succeecl '..

73. I am satisfiecl that the rvording of the CCAA - construed in light of the

prtrpose, objccts anct schenre of thc Act and ìn accordatrce with the m<lclern

pririciples of' rtut.,t,rry intelpretation - supports the court's jurisdiction and

authoiity to sanctio¡r tlie Plan proposecl hcre, including the contestetl third'party

relcases containcd in it,

78. .., I believe thc opcn-endcd CCAA pennits third-party releases that are

reaso¡ably relatecl to ttié rcstructuring at issue bccause they are enconrpassed irr

the comprehensìve tenns n'comprornise" atrcl "arrangcmetlt" and because of the

clouble-voting majority and court sanctioning statutory mechanism that makes

thenl bindirtg on r.rnr,villing crcclitors.

I I 3. At para. ? I abovc I recitccl a nulrlb¡:r of factu¿rl findings the application judgc

macle in conclucting that approval of the Plan was within his jurisclictior¡ uncler the

CCAA and that it was f'air ancl reasonablc. F'or convcníence, I reiterate thent here

- with two adclitional finclings -- hecause they proviclc an important foundation for

lris analysis concerning the fàirnass ancl teasonablcness of the Plan. Thc

application judge ftrund that:

a) The parties to be relcasccl are nsccss¡rry and essential to the restructuring of the

clebtor;

b) The claims to tre rclcasecl are rationally relatecl tcl the purpose of thc Plan ancl

rreccssary fbr it;

c) The Plan cannot succeed withor'rt the rcleases;

d) The partics who arc to have clailns against thcm released are contributing in a
tangible and rcalistic way to the Plan;

e) T'he Plan *,ill benefit not only the debtor companies but creditor Noteholders

generally;
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f) Thc voting creclitors rvho have a¡rprovcd thc Plan did so lvith knorvledge of thc

nature and eff'ect of the relcascs; ¿rncl that,

g) Tlre releases are fhir ancl reasonable ancl not overly broad or tltïensive to public

policy.

t4S.l Furthenlore, in A7'B l;'inancittl, supra, para. lll, the Court of Appeal cclnfirmcd that

porti** are entitled to scttle allegations of fraucl ancl to include t'eleases of such olaims as part of
lhe scttlernent. It was noted that "there is no legal impcdirlent to granting the release of an

antcccdent clairn in fraud, proviclecl the clainr is in the contemplatiort of the parties to the release

at the tirne it is given".

Relet,an t C(]A-¡t Fa.cters

t49l In as.sessing a settlslrent within thc CCAA context, the court looks at the follolvi¡lg three

factors, as aficulatecl in /toåcr¿sott, supt'cti

(a) whether the settlcrncnt is fair and rcasonable;

(b) whcthcr it provicles substantial bcnefits to other stakcholtlers; ancl

(c) rvhether it is consistent with the ¡ru4rose and spirit of the CCAA'

t50] Where a settlement also provides for a relcasc, such as herc, courts assess rvhether thcre

is "a reasonable connection betlvccn the third party clairn being contpromiscd in the plan and tlie
restructuring achieved by the plan to warrant inclusion of the thircl party rclease in the plan".

Applying this "nexus test" rcquires consideration of the lìlllowing factors: fA'l'ß l'inunciul,
supra, para, 70]

(a) Are thc claims to be releasecl rationally relatcd to the purpose of the plan?

(b) Are the clainrs to be releasecl neccssary tilr the plan of arrangernent?

(c) Are the paúies wh<l have clairns roleasecl against thern contributing in a tangible ancl

rcalistic way'? ancl

(d) V/ill the plan benefit the clebtor and the creditors gencrally?

CounseI Suhmissions

t5l I 'fhe Objectors argue that the proposed Ernst & Young Relcase is not integral or necessary

to the success of Sino-Forest's restructuring plan, and, therefore, the standards for granting third-
party releases in the CCAA are not satisfied. No one has assertecl that the parties require the

Ernst & Young Settlement or Enrst & Young Release to allorv the Plan to go t'orward; in fact, the

Plan has been imple¡ncntcd prior to consictcration of this issue. Further, the Objectors sontend

that the $l l7 rnillion settle¡nent pÍryment is not essential, or even related, to the restructuring,

and that it is concerning, and telling, that varyíng the eud of the Emst & Young Settlement and

Emst & Young lìelease to accommodate opt-outs would extinguìsh the settlement.
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l52l 'l'he Objcctors also argue tlìât thc Emst & Youug Settlcrncnt should not be appr<rved
becausc it woulcl vitiate opt-out rights of class nrembers, ¿ts conf'erred as follorvs in section I of
the CPA: "Any member of a class involve<l in a class ¡rroceeding rnay opt-out of the proceecling
in the manner and within the time spccitrcd in fhe cerlitìcatioll order." This right is a
fundarncntal element of proceclnral fìrirness in thc Ontaricl class actioir rcgirne lFi.scher v. tG
Investment luÍanagemett Ltd,,2012 ONCjA 47, para, 691, and is not a rnere technicality or
illusory. It has been described as obsolute fDurling r,. Sr¡¡u'r,çe Propanc Energy Group Inc.,201l
ONSC 2661. The opt-out peliocl allows persons to pursue their sclf-intcrest and to preserve their
rights to pur.sue individual actions llvfangun v. lnco Ltd.,(1998) l6 C.P.C. (4lh) I65 3tl O.R. (3d)
703 (Ont. C.J.)1.

[53] Bascd on the foregoing, the Objectors submit that a proposecl class action settlernent with
Ernst & Young shor.rlcl tre approved solely undor the CPA, as the Pöny Settlcment was, and uot
through misuse of a thir<l-party rclease proccdure uncler-the ÇCAA. Further, since the minutes ol'
settlement make it clear tlrat Errrst & Young rctains cliscretion not to accept or recclgnizc nonnal
opt-outs ifl the CPA proceclures are invoked, the Ernst & Young Settlement should not be
approved in this respect cithc¡:.

[54] Multiple parties macle submissions fàvouring thc Ernst & Young Sottlement (with the
accorn¡ranying Entst &, Young Release), arguing that it is fair and reasonable in the
circumstances, be¡refits the CCAA stakeholders (as evirlenccd by the broacl-based support lor the
Plan and tìris nrotion) ancl latiorrally conncctcd to the Plan.

[55] Ontario Plaintiffs' counsel subnrits that thc tbnn of the bar order ìs fair and properly
balances thc colnpcting intercsts o1' class rrtcrnhcrs, Etnst & Young ancl the non-settling
delènclants as:

(a) class mentbers are rìot rcleasing their clainrs to a greater extent than nccessary;

(b) Ernst & Young is ensured that its obligations in connection to the Scttlement will
concludc its liability ìn the class proceeclings;

(c) the non-settling del'enclants rvill not have to p¿ìy more fbllowing a judgrnent than they
woulcl be rec¡uirccl to pay if Emst & Young rcmaincd as a defbndant in the action; and

(d) the non-settling defbnclants are grantcd hmad rights of discovery and an appròpriate
credit in the ongoing litigation, if it is ultirnatcly clctenninecl by fhc court that tlierc i.s

a right of contritrution and inclenrnity betrveen the co-clefendants.

[56] SFC argues that Ernst & Young's support has simplifìed and accelerated the Plan
process, including reducing the expense and managenrent time othcrwise to be incurrecl in
litigating claims, and was a catalyst to encouraging many parties, including the Underwritcrs ancl
BDO, to withdratv theír objections to the PIa¡r. Further, the result is precisely the type of
compromise that the CCAA is designccl to promote; nanrel¡ Ernst & Young lias proviclcd a
tangible and signifìcant contribution to thc Plan (notrvithstanding any pitfhlls in the litigation
claims against Ernst & Young) tbat has enabled SFC to emerge as Nervco/NewcolI in a tirnely
way and with potential viability.
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t57l Ernst & Young's counsel submits that the Ernst & Young Settlement, as a whole,

inolucling the Ernst & Voung Release, must bc approvecl or rejected; thc coutt cannot rnodify thc

terms of a propçsecl settlenic¡rt. Fuflher, in decicling rvhether to reject a settlement, the court

shot¡ld 
"nn.li,l", 

lvhether doing so woul<J put the settlement in "jeopardy of being unravelled". [n

thìs case, counsel submits theie is no obligation on the parties tcl resume discussi<lns and it could

bc that the partics have reached their limits in negotiatiorrs and wíll backtrack frorn thcir

positions or abandon the effi¡rt,

Án a bs is an d CQ n gl uïiolt;

t5Sl 'fhe Ernst & Young Releasc.l'ornrs part of thc Brnst & Yor.rng Settlenrent' ln considering

wlretþer the Ernst & Yçq¡g Settlement is fhit and reasonable and ought to be approvccl, it is
necessary tç consicler wl,ether the Ernst & Young Relcase san be justified as part of the Emst &
Young Scttle¡ne1t. See A't'ß lìínançial, supra, para. 70, as quoted abovc.

[5g] ln consiclering the appropriatcncss of inclucling the Ernst & Young Release, I have taken

into account the ft>llowing,

[60] Firstly, although thc Plan has been sauctíonecl ancl implenrentecl, a significant aspect of
ih* pl* is a clistributio¡r to SF'C's creditors. The signihcant and, in fact, only monetary

contribqtion that can be clirectly identified, at this titrle, is the $ll7 rnillion fiom the Emst &
You¡g Settlement. Sirnply put, until such time as thc Ëmst & Young SEttlement has bccn

oonclùdecl and the ssttlement proccecìs paicl, therc can be no dìstribution of the settlcrnent

proceeds to parties entitlect to reccive thern. lt seems to mc that in order to cfTect any

clistribution, ihe Ernst & Young Relcase llas to be a¡:proved as parl of the Ernst & Young

Settlerncnt.

t6ll Secondly, it is apparcnt that the clairns to be releasecl against Ëmst & Young are

iatiã¡aìly relatecl to the purpose of the Plan arrd neccssary f'or it. SFC put fbnvard the Plan, As I

outlinecl in the Equity Clairns Decision, the clainrs of Ernst & Young as against SFC a¡c

i¡tertwinecl to thc extent that they can¡tot lre se¡raratecl. Similarly, the clairns of the Objectors as

against Brnst & Young arc, in rny víel, intortrvined ancl related to thc clainrs against SFC and to

the purposc of the Plan.

162) Thirdly, although the Plan cÍtn, on its fhce, succeed, as eviclenced by its implemetttation,

ihe reality is ihat without thc approval of thc Ernst & Young Settlement, the objectÌr'es of thc

Plan rcmain unfulfìlled due to the practical inability to clistribute the settlement proceeds.

Further, in the event fhat the Ernst & Yourrg Release is not approved and the litigation continues,

it þccomes ci¡cular in n¿rture as the position of Ernst & Young, as detailed in the Equity Claims

Decisio¡, involves Ernst & Yourrg bringing an cquity clairn f'or contribution and indernnity as

against SFC.

t63l Fourthly, it is clear tliat Ernst & Young is contributing in a tangiblc rvay to the PIan, by

its significant contribution of .ti I l7 million,

t64l F-ifthly, the Plan benefits tlie clairn¿rnts iri the flonn of a tangible distribution. Blair J.4,, at

paragraph I13 of ATB Fiflancial, sr¿pral referencccl trvo further facts as found by the application
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juclgc in that casc; nanrely, thc voting creditors r,r,ho approved tho I'lan clid so with the knowledge

ãt'th" nature anci et'tect of the roleases. That situation is also present in this case,

[fr5.f Finally, the application juclgc in A7'ß l''inuncial, supra, hcld that thc releases were fair

a¡cl reasonable ancl'åot c,verly bioad or ofl-eusivc to public policy' In this ctrse, having

considered the alternatives of iengthy and uncertain litigation, and thc full knowleclge of the

Canaciian plaintift's, I conolude thát tlie Ernst & Young Release is fàir ancl reasonablc ancl not

ovcrly broad or ollènsivs to public policy.

ló61 In my vierv, thc Ernst & Young Settlcmerrt is fair and rcasonable, provides substantial

benefits t6 relevant stakeholclcrs, and isconsistent rvith the putpose ancl spirit of the CCAA. In

acldition, in my vierv, the factors assooiatecl with the A'l'Il Financiúl nsxus tcst tävour approving

the Emst & Yitung Relcase.

[67] ln /l¿ Nortel, sypra, para. 81, I notecl that the relcascs benefitqd creclitors gcnerally

ù""äur" they "reclucecl the rìsk of litigation, prrtected Norlcl against potential contribution

claims ancl lndernnity claìnrs ancl rccluced thc risk ol' dclay causecl by potentially conrplex

litigation and associaiecl cleplction of assets to fund potentially significant litigation costs". In

thiJ casc, there is a conncôtiorr betwsen the rslease of clainrs against Ernst & Young ¿t¡rd a

distribution to creditors, 'fhe plaintiffs in the litigation are sharcholders and Noteholders of SFC.

Thcse plaintifß have clainrs to âssert against SËC ttrat are being clircctly satislìed, in part, with

the paynent of S I 17 rnillion Lry Ernst & Young.

t6S] [n nry view, it is olear that the cl¿i¡ns Ernst & Young asserted against SFC, and SFC's

subsicliarics, hacl tu btl aclclrcssecl as part of thc restructuring. The irrtenelationship hetween the

various entitics is lurther clcnrçnstr¿rted by Ernst & \ioung's submission that thc release of clailns

by Enrst & Young has allowecl SFC aricl thc SFC subsidiaries to contribute their assets to thc

restructuring, ,,',"i"u,rbered by claims totalling billions of clollars. As SFC is a holding

company with no material assets of its own, tlte unencutnbered participation of thc SFC

subsidiarics is crucial to the restructuring.

t69l At the olrtsot and cluring thc CICAA proceedings, the Applicant ¿¡nd Monitor specifically

rinù consislortly i<le¡tifìed tirning an<J tlelay as critical elements that would irnpact on

maxirnization of the value and prcservation of SFC's assets.

t70] Counsel subrnits that the clainrs against Ernst & Young and the inclemnity cl¿ims asserted

by Ë.rnst & Young wqulcl, absent t'lrc Ë,mst & Yourrg Settlement, lravc to be finally dctennineil

bcf'ore the CCAA clairus coulcl be quantificcl. As such, these steps hacl the potential to
significantly {clay the CCAA procecdings. Where the claims being releascd ttray take years to

re.solve, are risky, cxpensive or otlren¡,ise uncertain of success, the benefìt that accrues to

crcditors in havingthem settlecl must tre considered, See lle Nortel, suprt, paras' 73 ancl 81; and

IVIttsclt:'l-ech, supra, palas. 19-21.

tTll Implicit in rny finclings is rcjection of tho Objectors'argLrments questioning the validity
of thc Ernst & Y<lung Settlenrent ancl Enrst & Young Rcleasc. The relevant consicleration is

whether a proposed settlemcnt ancl third-party release suflìciently bencfits all staksholclers to

justify court approval. I røjcct the position that the SllT million settlement payment is not
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essential, or even related, to thc rcstructuri¡rg; it rcpresents, at this point in time, the orrly real

monetary consicleration availablc to stakeholders. 'l'he potential to vary the Ernst & Young
Settlernent ancl Emst & Yclung Rolc¿rsc to accorrl¡noclate opt-outs is f'utile, as the courl is being
asked to approve the Ernst & Yourrg Scttle¡nent ancl Emst & Young Rcleasc as prclposecl.

Í721 I do not aocept that the class action settlement should be approvcd solely under thc CIPA.

T'he reality facing the partics is that SFC is insolvent; it is uncler CCAA protection, and

stakeholder clai¡ns are to be consiclerecl in the context o1'the CCAA regime, The Objectors'
claim against Enrst & Young ca¡rnot bc considercd i¡i isolation fì'clrr the CCAA proceeclings. The
claims against Ernst & Young are intenelatecl with claims as against SFC, as is macle clear in
the Hquity Claims Decision ancl Claims Proccdurc Ordcr.

t73] Evsn if one âssumes th¿rt the opt-out argurnent of the Objectors can be sustained, ancl o¡rt-

out rights t'ully proviclccl, to what cloes that leacl? The Objectors are left rvith a clainr against

Ernst & Young, which it then has to put fcrrlarcl in the CCAA proceedings. Without taking into
account any argLrment that thc claini against Emst & Young rnay bc afI'ected by thc claims bar
date, thc clairn is still capable of being adclrsssed uncter thc Claims Procedure Order, In this way,
it is again subject to the CCAA fãirncss and reason¿rble test as sct out in A'I'B þ'ínancial, supril.

174) Morcover, CCAA proceedings t¿ke into account a class ofÌcreclitors or stakeholclers rvho
posscss the sanrc legal interests. In this respect, the Objectors liave the same legal interests as

the Ontario Plaintifls. Ultirnntely, this requires consideration of the totality of tho class. In this
case, ít is clear that the ¡rarlies su¡rporting the Ernst & Young Settlement are vtrstly superior to
the Objectors, both in number ancl cl<¡llar value.

[75] Although the right to opt-out of a class action is a funclanrental elernent of procedural

fhir¡rcss in the Ontario class actìon rcginrc, tlris atgutttcnt cannot bc take¡r in isolation, lt rnust be

consiclerecl in the ccrntcxt of tlie CCAA.

176l 'l'he Objectors are, ìn ftrct, parl of the group that rvill benefit from the Emst & Young
Settlernent as they specitically seck to resen/c lheir rights to "opt-iu" ancl share in the spoils.

l77l It is also clea¡ that the jurispruclence does not pemrit a dissenting stnksholdcr to opt-out
of a restructuring. lRe Sammi Atlus Inc., (1998) 3 C.B.R. (4th) l7l (Ont. Gen. Div. (Commercial
List)).] If that r,vere possible, no creclitor rvoulcl take part in any CCAA cotnprotnise where they
were to receive less than the dcbt owecl to them. There is no right to opt-out of any CCAA
process, and the statute contemplatcs fhat a urinority of creclitors are bound by the plan which a
rnajority have approvecl and the court has detennined t<l be fair and rcaso¡rable.

[78] SFC is insolvent and all stakcholders, including thc Objcctors, rvill receive less than rvhat
they are owcd. By virtue of cleciding, on their ow¡r volition, not to participate in the CCAA
process, thc Objectors relinquished their right to fìle a claim ancl take steps, in a tirnely rvay, to
assert their rights to vote in the CCAA proccecling.

l79l F'urther, even if thc Objectors had filed a clairr¡ and votecl, thcir mininral 1.6% stake in
SFC's outstancling shares when the Muclcly Waters report u,as releasecf makes it highly unlikcly
that thcy could havc altered the outcourc.
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tS0l Finally, although thc Objcctors clernand a right to conditionally opt-or'rt of a settiement'

ittui tlgt't cioõs nclt exist under the CPA or CCAA, By viÉuc o1' the certitìcation order, class

rnemtõrs hacl the ability to opt-out of tht; class açtion. 'llhe Objectors clid not opt-out in the truc

sense; they ¡:urportecl to .r.air a conclitional opt-out, Uncler the CPA, thc right to opt-out is "irr

tlie manner ancl within the tinre specifiecl in the ccrtifìcation ordçr". 'l"hcre is no ¡:rovision for a

conclitional opt-out in tlic CPA, ancl Orttario's single o¡:t-out regime causss'Iro prejucfice...to

putative cl¿rss nrembers". [CPA, scction 9; Ostnm t,. Cctdbury Adctms Canadu /nc. (2009)' 85
^C,p,C. 

(6ttr) l48, par¿rs. +l-+O (Ont. S.C,J.); ancl Ekloo v. InÍìneon 'l'echnolttgies t|G, 201?

ONSC 729e.1

luliscellaneous

lSl] For greater cefiainty, it is rny unclclst¿rncling that the issues raised by Mr' O'Reilly havc

üecn clarifiéd such that tire eflect of this endorsctrent is that the Junior Objecbrs will bc

inclucletl with tlie same status as thc Ontario lllaintifl's.

DISPOSTTION

t82l In the result, ftrr the fbregoing le¿lsorls, the motion is grantecl, A declaration shall issue to

ihc effoct that the Ernst & Yotrng Settlemcnt is täir ancl reasonable in all the circumstarrces. Thc

Emst & Yçung Settlement, togeihcr rvith the F,mst & Yourtg Relcase, is approvccl and an orcler

shall issue substantially in tlrc fonn requestcd. Tlie motion of the Objectors is disrnissecl'

E"IZ T

Date: lvlaroli 20, 2013
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SUPERIOR COURT OF JUSTICE
COMMER.CIAL LIST

Court File No. CV-12-9667-00CL

MONDAY, THE lOt'' DAY

OF DECEMBER,2OI2

)
)
)

THE HONOURABLE MR.

JUSTICE MORAWETZ

IN THE MATTER OF THE COMPANIES'CREDITORS
CZ, R.S.C. 1985, c. C-36, AS AMENDED

IN THE MAI]TER OF A PLAN OF COMPROMISE OR
OF SINO-FOREST CORPORATION

PLA¡I SANCTION ORDER

THIS MOTION, made by Sino-Forest Corporation ("SX'C"), for an order (i) pursuant to

the Companies' Creditors Arrangemenl Act, R.S.C. 1985, c. C-36, as amended (the "CCAA,'),

sanctioning the plan of compromise and reorganization dated December 3,2072 (including all

schedules thereto), which Plan is attached as Schedule "A" hereto, as supplemented by the plan

supplernent dated November 21 ,2012 previously filed with the Court, as the Plan may be fi¡rther

amended, varied or supplemented from time to time in accordance with the terms thereof (the

"Plân"), and (ii) pursuant to the section l9l of the Canada Business Corporations Act, R.S.C.

1985, c. C-44, as amended (the "CBCA"), approving the Plan and amending the arLicles of SFC

and giving effect to the changes and transactions arising therefrom, was heard on December 7,

2072 at 330 University Avenue, Toronto, Ontario.

ON READING the Notice of Motion, the Affidavit of W. Judson Martin sworn

November 29-2012 (the "Martin Afñdavit"), the Thirteenth Report of FTI Consulting Canada

Inc' in its capacity as monitor of SFC (the "Monitor") dated November 22, 2012 (the

"Monitorrs Thirtecnth Report'r), the supplemental repof to the Monitor's Thirteenth Report

(the "Supplemental Report"), and the second supplemental report to the Monitor's Thirteenth

Report (the "Second Supplemental Report") and on hearing the submissions of counsel for
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SFC, the Monitor, the ad hoc committee of Noteholders (the "Ad Hoc Noteholders,,), and such
other counsel as were present, no one else appearing for any other party, although duly served
with the Motion Record as appears from the Affidavit of Service, filed.

DEFINED TERMS

l' THIS COURT ORDERS that any capitalized terms not otherwise defined in this plan

Sanction Order shall have the meanings ascribed to such terms in the Plan and/or the plan Filing
and Meeting Order granted by the Court on August 31, 2012 (the "plan Filing and Meeting
Order"), as the case may be.

SERVICE. NOTICE AND MEETING

2' THIS COURT ORDERS that the time for service of the Notice of Motion, the Motion
Record in support of this motion, the Monitor's Thirteenth Report, the Supplemental Report and
the Second Supplemental Report be and are hereby abridged and validated so that the motion is
properly returnable today and service upon any interested party other than those parties served is
hereby dispensed with.

3' THIS COURT ORDERS AIìD DECLARES that there has been good and sufficient
notice, service and delivery of the Plan Filing and Meeting Order and the Meeting Materials
(including, without limitation, the Plan) to all Persons upon which notice, service and delivery
was required.

4. THIS COURT ORDERS AND DECLARES that the Meeting was duly convened and

held, all in conformity with the CCAA and the Orders of this Court made in the CCAA
Proceeding, including, without limitation, the plan Filing and Meeting order.

5. THIS COURT ORDERS AI\D DECLARES that (i) the hearing of the Plan Sanction

Order ïvas open to all of the Affected Creditors and all other Persons with an interest in SFC and

that such Affected Creditors and other Persons were permitted to be heard at the hearing in
respect of the Plan Sanction Order; and (ii) prior to the hearing, all of the Affected Creditors and

all other Persons on the Service List in respect of the CCAA Proceeding were given adequate

notice thereof.
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SANCTION OX'THE PLAI\I

6. THIS COURT ORDERS that the relevant class of Affected Credito¡s of SFC for
the purposes of voting to approve the Plan is the Affected Creditors Class.

7 ' THIS COURT ORDERS AND DECLARES that the Plaq and all the terms and

conditions thereot and maffers and hansactions contemplated thereby, are fair and

reasonable.

8. THIS COURT ORDERS that the Plan is hereby sanctioned and approved pursuant to
secrion 6 ofthe CCAA.

PLA¡I IMPLEMENTATION

9' TIIIS COURT ORDERS AI\D DECLARES that the Plan and all associated steps,

compromises, releases, discharges, cancellations, transactions, arangements and reorganizations
effected thereby are approved and shall be deemed to be implemented, binding and effective in
accordance with the provisions of the Plan as of the Plan Implementation Date at the Effective
Time, or at such other time, times or manner ar¡ may be set forttr in the Plan, and shall enure to
the benefit of and be binding upon SFC, the other Released Parties, the Affected Creditors and

all other Persons and parties named or referred to in, affected by, or subject to the plan,

including, without limitatior¡ their respective

representatives, successors, and assigns.

heirs, adminishators, executors, legal

10. THIS COURT ORDERS that each of SFC and the Monitor a¡e authorized and directed

to take all steps and actions, and to do all things, necessary or appropriate to implement the plan

in accordance with its terms and to enter into, execute, deliver, complete, implement and

consummate all of the steps, transactions, disfuibutions, deliveries, allocations, instruments and

agreements contemplated pursuant to the Plan, and such steps and actions are hereby authorized,

ratified and approved. Furthermore, neither SFC nor the Monitor shall incur any liability as a

result of acting in accordance with terms of the Plan and the Plan Sanction Order.

ll. TIIIS COURT ORDERS that SFC, the Monitor, Newco, the Litigation Trustee, the
Trustees, DTC, the Unresolved Claims Escrow Agent, all Transfer Agents and any other person

required to make any dishibutions, deliveries or allocations or take any steps or actions related
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thereto pursuant to the Plan a¡e hereby directed to complete such distibutions, deliveries or
allocations and to take any such related steps and/or actions in accordance with the terms of the

Plan, and such distibutions, deliveries and allocations, and steps and actions related thereto, are

hereby approved.

12' THIS COURT ORDERS that upon the satisfaction or waiver, as applicable, of the
conditions precedent set out in section 9.1 of the Plan in accordance with the terms of the plan,

as confirmed by SFC and Goodmans LLP to the Monito¡ in writing, the Monitor is authorized
and directed to deliver to SFC and Goodmans LLP a certificate substantially in the form attached
hereto as Schedule "8" (the "Monitor's Certificate') signed by the Monitor, certifring that the
Plan Implementation Date has occr¡¡¡ed and that the Plan and this plan Sanction Order a¡e

effective in accordance with their terms. Following the Plan Implementation Date, the Monitor
shall file the Monitor's Certificate with this Court.

13' THIS COURT ORDERS AND DECLARES that the steps, compromises, releases,

discharges, cancellations, transactions, arrangements and reorganizations to be effected on the
Plan Implementation Date are deemed to occur and be effected in the sequential order
contemplated in the Plan, without any further act or formality, beginning at the Effective Time.

14' THIS COURT ORDERS that SFC, the Monitor and the Initial Consenting Noteholders
are hereby authorized and empowered to exercise all such consent and approval tights in the
manner set forth in the Plan, whether prior to or after implementation of the Plan.

15. THIS COURT ORDERS that from and after the Plan Implementation Date, and for the

purposes of the Plan only, (Ð if SFC does not have the ability or the capacþ pursuant to
Applicable Law to provide its agreemen! waiver, consent or approval to any matter requiring
SFC's agreement, waiver, consent or approval under this Plan, such agreement, waiver consent

or approval may be provided by the Monitor; and (ii) if SFC does not have the ability or the

capacity pursuant to Applicable Law to provide its agreemen! waiver, consent or approval to any

matter requiring SFC's agreement, waiver, consent or approval under this plaq and the Monitor
has been discharged pursuant to an Order, such agreement, waiver consent or approval shall be

deemed not to be necessary.
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COMPROMISE OF CLAIMS AND EFFECT OF'PLAN

16. THIS COURT ORDERS AND DECLARES that, pursuant to and in accordance with
the terms of the Plan, on the Plan Implementation Date, any and all Affected Claims shall be

fully, finally, inevocably and forever compromised, released, discharged, cancelled and barred,

subject only to the right of the applicable Persons to receive the distibutions and interests to

which they are entitled pursuant to the plan.

17. THIS COURT ORDERS AND DECLARES that, pursuant to and in accordance with
the terms of the Plan, on the Plan Implementation Date and at the time specified in Section 6.4 of
the Plan, all accrued and unpaid interest owing on, or in respect of, or as part of, Affected
Creditor Claims (including any Accrued Interest on the Notes and any interest accruing on the

Notes or any Ordinary Affected Creditor Claim after the Filing Date) shall be fully, finally,
inevocably and forever compromised, released, discharged, cancelled and ba¡red for no

consideration and no Person shall have any entitlement to any such accrued and urpaid interest.

18. THIS COURT ORDERS A¡tD DECLARES thaÇ on the Plan Implementation Date, the

ability of any Person to proceed against SFC or the Subsidia¡ies in respect of any Released

Claims shall be forever discharged, barred and resüained, and all proceedings with respect to, in

connection with, or relating to any such matter shall be permanently stayed.

19. THIS COURT ORDERS that each Affected Creditor is hereby deemed to have

consented to all of the provisions of the Plan, in its entirety, and each Affected Creditor is hereby

deemed to have executed and delivered to SFC all consents, releases, assignments and waivers,

statutory or otherwise, required to implement and carry out the Plan in its entirety.

20. THIS COURT ORDERS that, on the Plan Implementation Date and at the time

specified in Section 6.4 of the Plan, the SFC Assets (including for greater certainty the Direct

Subsidiary Shares, the SFC Intercompany Claims and all other SFC Assets assigned, transferred

and conveyed to Newco and/or Newco II pursuant to section 6.4 of the Plan) shall vest in the

Person to whom such assets are being assigned, tansfened and conveyed, in accordance with the

terms of the Plan, free and clear of and from any and all Charges, Claims (including,

notwithstanding anything to the contary herein, any Unaffected Claims), D&O Claims, D&O
Indemnity Claims, Section 5.1(2) D&O Claims, Conspiracy Claims, Continuing Other D&O
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Claims, Non-Released D&o Claims, Affected Claims, Class Action Claims, Class Action
Indemnity Claims, claims or rights of any kind in respect of the Notes or the Note Indentures,
and any right or claim that is based in whole or in part on facts, underlying transactions, Causes
of Action or events relating to the Restructuring Transaction, the CCAA proceedings or any of
the foregoing, and any guarantees or indemnities with respect to any of the foregoing. Any
Encumbrances or claims affecting, attaching to or relating to the SFC Assets in respect of the
foregoing are and shall be deemed to be inevocably expunged and discharged as against the SFC
Assets, and no such Encumbrances or claims shall be pursued or enforceable as against Newco,
Newco II or any other Person.

2l' THIS COURT ORDERS that any securities, interests, .ights or claims p¡rsuant to the
Plan, including the Newco Shares, the Newco Notes and the Litigation Trust Interests,
issued, assigned, transferred or conveyed pursuant to the Plan will be free and clear of and
from any and all Charges, Claims (including, notwithstanding anything to the conüary herein,
any Unaffected Claims), D&O Claims, D&O Indemnity Claims, Affected Claims, Section 5.1(2)
D&O Claims, Conspiracy Claims, Continuing Other D&O Claims, Non-Released D&O Claims,
Class Action Claims, Class Action Indemnity Claims, claims or rights of any kind in respect of
the Notes or the Note Indentures, and any right or claim that is based in whole or in part on facts,
underlying tansactions, causes of action or events relating to the Restrucfuring Transaction, the
CCAA Proceedings or any of the foregoing, and any guarantees or indemnities with respect to
any ofthe foregoing.

22' THIS COURT ORDERS that the Litigation Trust Agreement is hereby approved and
deemed effective as of the Plan Implementation Date, including with respect to the transfer,
assignment and delivery of the Litigation Trust Claims to the Litigation Trustee which shall, and
are hereby deemed to, occur on and as of the Plan Implementation Date. For greater certainty,
the Litigation Trust Claims transfened, assigned and delivered to the Litigation Trustee shall not
include any Excluded Litigation Trust Claims and all Affected Creditors shall be deemed to have
consented to the release of any such Excluded Litigation Trust Claims ptusuant to the plan.

23. THIS COURT ORDERS that section 36.1 of the CCAA, sections 95 to l0l ofthe BIA
and any other federal or provincial Law relating to preferences, fiaudulent conveyances or
tansfers at r¡ndervalue, shall not apply to the Plan or to any pa¡rme,lrts, dishibtrtions, tansfers,
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allocations or tansactions made or completed in connection with the restn¡ctr¡¡ing and

tecapitalnation of SFC, whether before or after the Filing Date, including, without limitation,
to any and all of the payments, distibutions, tansfers, allocations or transactions

contemplated by and to be implemented pursuant to the plan.

24- THIS COURT ORDERS that the articles of reorganization to be frled by SFC
pursuant to section l9l of the CBCA, substantially in the fonn attached as Schedule ,,C,,

hereto, are hereby approved, and SFC is hereby authorized to file the articles of
reorganization with the Director (as defined inthe CBCA).

25- THIS COURT ORDERS that on the Equity Cancellation Date, or such other date as

agreed to by the Monitor, SFC and the Initial Consenting Noteholders, all Existing Shares and

other Equity Interests shall be fully, finally and irrevocably cancelled.

26. THIS COURT ORDERS AND DECLARES that the Newco Shares shall be and are

hereby deemed to have been validly authorized, created, issued and outstanding as fully-paid
and non-assessable sha¡es in the capiøl of Newco as of the Effective Time.

27. THIS COURT ORDERS A¡lD DECLARDS that upon the Plan Imple,mentation Date the

initial Newco Share in the capital of Newco held by the lnitial Newco Sha¡eholder shall be deemed

to have been redeemed and cancelled for no consideration,

28. THIS COURT ORDERS Al{D DECLARES that it was advised prior to the hearing in
respect of the Plan Sanction Order that the Plan Sanction Order will be relied upon by SFC and

Newco as an approval of the Plan for the purpose of relying on the exemption from the

registation requirements of the United States Securities Act of 1933, as amended, pursuant to

section 3(aXl0) thereof for the issuance of the Newco Shares, Newco Notes and, to the extent

they may be deemed to be securities, the Litigation Trust Interests, and any other secu¡ities to be

issued pursuant to the Plan.

STAY OF'PROCEEDINGS

29. THIS COURT ORDERS that all obligations, agreements or leases to which (Ð SFC

remains a party on the PIan Implementation Date, or (ii) Newco and"/or Newco II becomes a
party as a result of the conveyance of the SFC Assets to Newco and the fi.¡rther conveyance of
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the SFC Assets to Newco II on the Plan Implementation Date, shall be and remain in fi¡ll force
and effect, unamended, as at the Plan Implementation Date and no party to any such obligation,
agreement or lease shall on or following the Plan Implementation Date, accelerate, terminate,
refuse to renew, rescind, refuse to perform or otherwise disclaim or ¡esiliate its obligations
thereunder, or enforce or exercise (or purport to enforce or exercise) any right or remedy under
or in respect of any such obligation, agreement or lease, (including any right of set-off, dilution
or other remedy), or make any demand against SFC, Newco, Newco II, any Subsidiary or any
other Person under or in respect of any such agreement with Newco, Newco II or any Subsidiary,
by reason:

(a) of any event which occurred prior to, and not continuing after, the plan

Implementation Date, or which is or continues to be suspended or waived under the
Plan, which would have entitled any other party thereto to enforce those rights or
remedies;

(b) that SFC sought or obtained relief under the CCAA or by reason of any steps or
actions taken as part of the CCAA Proceeding or this Plan Sanction Order or prior
orders of this Court;

(c) of any default or event of default arising as a result of the financial condition or
insolvency of SFC;

(d) of the completion of any of the steps, actions or tansactions contemplated under the
PIan, including, without limitation, the tansfer, conveyance and assignment of the
SFC Assets to Newco and the fi¡rther transfer, conveyance and assignment of the SFC

Assets by Newco to Newco II; or

(e) of any steps, compromises, teleases, discharges, cancellations, tansactions,
arrangements or reorganizations effected pursuant to the plan.

30' THIS COURT ORDERS that from and after the Plan Implementation Date, any and all
Persons shall be and a¡e hereby stayed from commencing, taking, applying for or issuing or
continuing any and all steps or proceedings, including without limitation, administative hearings
and orders, decla¡ations or assessments, commenced, taken or proceeded with or that may be
commenced, taken or proceed with to advance any Released claims.
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3l' THIS COURT ORDERS that between (i) the Plan Implementation Date and (ii) the

earlier of the Ernst & Young Settlement Date or such other date as may be ordered by the Court
on a motion to the Court on reasonable notice to Ernst & Young, any and all Persons shall be and

are hereby stayed from commencing, taking, applying for or issuing or continuing any and all
steps or proceedings against Emst & Young (other than all steps or proceedings to implement the
Emst & Young Settlement) pursuant to the terms of the Order of the Honourable Justice

Morawetz dated May 8,2012, provided that no steps or proceedings against Emst & young by
the Ontario Securities Commission or by staff of the Ontario Secuities Commission under the

Securitíes Act (Ontario) shall be stayed by this Order.

RELEASES

32. THIS COURT ORDERS that, subjectto section 7.2ofthe Plan, all of the following
shall be fully, finally, irrevocably and forever compromised, released, discharged, cancelled and

barred on the Plan Implementation Date at the time or times and in the manner set forth in
section 6.4 of the Plan:

(a) all Affected Claims, including, without limitation, all Affected Creditor Claims,

Equity Claims, D&O Claims (other than Section 5.1(2) D&O Claims, Conspiracy

Claims, Continuing Other D&O Claims and Non-Released D&O Claims), D&O
Indemnity Claims (except as set forth in section 7.1(d) of the Plan) and Noteholder

Class Action Claims (other than the Continuing Noteholder Class Action Claims);

O) all Claims of the Onta¡io Securities Commission or any other Governmental Entity

that have or could give rise to a monetary liability, including, without limitation,

fines, awards, penalties, costs, claims for reimbursement or other claims having a

monetary value;

(c) all Class Action Claims (including, without limitation, the Noteholder Class Action

Claims) against SFC, the Subsidia¡ies or the Named Di¡ectors or Officers of SFC or

the Subsidiaries (other than Class Action Claims that a¡e Section 5.1(2) D&O Claims,

Conspiracy Claims or Non-Released D&O Claims);

all Class Action Indemnity Claims (including, without limitation, related D&O
Indemnity Claims), other than any Class Action Indemnity Claim by the Third party

(d)
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Defendants against SFC in respect of the Indemnified Noteholder Class Action
Claims (including, without limitation, any D&O Indemnity Claim in that respect),

which shall be limited to the Indemnified Noteholder Class Action Limit pursuant to
the releases set out in section 7.1(f) of the Plan and the injunctions set out in section

7.3 of the Plan;

(e) any portion or amount of liability of the Third Party Defendants for the Indemnified
Noteholder Class Action Claims (on a collective, aggregate basis in reference to all
Indemnified Noteholder Class Action Claims together) that exceeds the Indemniñed

Noteholder Class Action Limit;

(D any portion or amount of liability of the Underwriters for the Noteholder Class Action
Claims (other than any Noteholder Class Action Claims against the Underw¡iters for
fraud or criminal conduct) (on a collective, aggregate basis in reference to all such

Noteholder Class Action Claims together) that exceeds the Indemnified Noteholder
Class Action Limit;

(g) any portion or amount of, or liability of SFC for, any Class Action Indemnity Claims
by the Third Party Defendants against SFC in respect of the Indemnified Noteholder
Class Action Claims (on a collective, aggregate basis in reference to all such

Noteholder Class Action Claims together) to the extent that such Class Action
Indemnity Claims exceed the Indemnified Noteholder Class Action Limit;

(h) any and all Excluded Litigation Trust Claims;

(i) any and all Causes of Action against Newco, Newco II, the directors and officers of
Newco, the directors and officers of Newco II, the Noteholders, members of the ad
hoc committee of Noteholders, the Trustees, the Transfer Agen! the Monitor, FTI
Consulting Canada Inc., FTI HK, counsel for the current Directors of SFC, counsel

for the Monitor, counsel for the Trustees, the SFC Advisors, the Noteholder Advisors,
and each and every member (including, without limitation, members of any
committee or governance council), parhrer or employee of any of the foregoing, for or
in connection with or in any way relating to: any Claims (including, without
limitation, notwithstanding anything to the contary herein, any Unaffected Claims);
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Affected Claims; Section 5.1(2) D&o Claims; Conspiracy Claims; Continuing Other

D&o Claims; Non-Released D&o claims; Class Action claims; class Action

Indemnity Claims; any right or claim in connection with or liabilþ for the Notes or
the Note Indentures; any guarantees, indemnities, claims for contribution, share

pledges or Encumbrances related to the Notes or the Note lndentures; any right or
claim in connection with or liability for the Existing Shares, Equrty Interests or any

other securities of SFC; any rights or claims of the Third Party Defendants relating to
SFC or the Subsidiaries;

0) any and all Causes of Action against Newco, Newco II, the directors and officers of
Newco, the directors and officers of Newco II, the Noteholders, members of the ad
hoc cornmittee of Noteholders, the Trustees, the Transfer Agen! the Monitor, FTI
Consulting Canada Inc., FTI HK, the Named Directors and Officers, counsel for the

current Directors of SFC, counsel for the Monitor, counsel for the Trustees, the SFC

Advisors, the Noteholder Advisors, and each and every member (including, without
limitation, members of any committee or govemance council), parhrer or employee of
any of the foregoing, based in whole or in part on any ac! omission, transaction, duty,
responsibility, indebtedness, liability, obligation, dealing or other occ1¡rence existing

or taking place on or prior to the Plan Implementation Date (or, with respect to
actions taken pursuant to the Plan after the PIan Implementation Date, the date of
such actions) in any way relating to, arising out of, leading up to, for, or in connection

with the CCAA Proceeding, RSA, the Restructuring Transaction, the plan, any

proceedings commenced with respect to or in connection with the Plan, or the

transactions contemplated by the RSA and the Plan, including, without limitation, the

creation of Newco and/o¡ Newco II and the creation, issuance or distibution of the

Newco Shares, the Newco Notes, the Litigation Trust or the Litigation Trust Interests,

provided that nothing in this paragraph shall release or discharge any ofthe persons

listed in this paragraph from or in respect of any obligations any of them may have

under or in respect of the RSA, the Plan or under or in respect of any of Newco,
Newco II, the Newco Shares, the Newco Notes, the Litigation Trust or the Litigation
Trust Interests, as the case may be;
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(k) any and all Causes of Action against the Subsidiaries for or in connection with any
Claim (including, without limitation, notwithstanding anything to the conhary herein,
any Unaffected Claim); any Affected Claim (including, without limitation, any
Affected creditor claim, Equity claim, D&o claim, D&o Indemnity claim and
Noteholder Class Action claim); any Section 5.1(2) D&o Claim; any Conspiracy
Claim; any Continuing Other D&O Claim; any Non-Released D&O Claim; any Class
Action Claim; any Class Action Indemnity Claim; any right or claim in connection
with or liability for the Notes or the Note Indentr¡res; any guarantees, indemnities,
share pledges or Encumbrances relating to the Notes or the Note Indentures; any right
or claim in connection with or liability for the Existing Shares, Equig Interests or any
other securities of SFC; any rights or claims of the Third Party Defendants relating to
SFC or the Subsidiaries; any right or claim in connection with or liability for the
RSA, the Plan, the CCAA Proceedings, the Reshucturing Transaction, the Litigation
Trust, the business and affairs of SFC and the Subsidia¡ies (whenever or however
conducted), the administration and/or management of SFC and the Subsidiaries, or
any public filings, statements, disclosures or press releases relating to SFC; any right
or claim in connection with or liability for any indemnification obligation to Directors
or Ofücers of SFC or the Subsidiaries pertaining to SFC, the Notes, the Note
Indentures, the Existing Shares, the Equity lnterests, any other securities of SFC or
any other right, claim or liability for or in connection with the RSA, the plan, the
CCAA Proceedings, the Restructuring Transaction, the Litigation Trust, the business

and affairs of SFC (whenever or however conducted), the adminishation and/or
management of SFC, or any public filings, statements, disclosu¡es or press releases

relating to SFC; any right or claim in connection with or liability for any guaranty,
indemnity or claim for contribution in respect of any of the foregoing; and any
Encumbrance in respect of the foregoing

(r) all Subsidiary Intercompany Claims as against SFC (which are assumed by Newco
and then Newco II pursuant to the plan);

(m) any entitlements of Emst & Young to receive distributions of any kind (including,
without limitation, Newco Shares, Newco Notes and Litigation Trust Interests) under
this Plan;
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(n) any entitlements of the Underwriters to ¡eceive distributions of any kind (including,
without limitation, Newco Shares, Newco Notes and Litigation Trust Interests) under
this Plan; and

(o) any entitlements of the Named Thi¡d Party Defendants to receive distributions of any

kind (including, without limitation, Newco Shares, Newco Notes and Litigation Trust
Interests) under this Plan.

33' THIS COURT ORDERS that nothing in the Plan nor in this Plan Sanction Order shall

waive, compromise, release, discharge, cancel or bar any of the claims listed in section 7.2 of the
Plan.

34. THIS COURT ORDERS tha! for greater certainty, nothing in the Plan nor in this plan

Sanction Order shall release any obligations of the Subsidia¡ies owed to (i) any employees,

directors or officers of those Subsidia¡ies in respect of any wages or other compensation related

arrangements, or (ii) to suppliers and tade creditors of the Subsidia¡ies in respect of goods or
services supplied to the Subsidiaries.

35. THIS COURT ORDERS that any guarantees, indemnities, Encumbrances or other

obligations owing by or in respect of SFC relating to the Notes or the Note Indentures shall be

and are hereby deemed to be released, discharged and cancelled.

36. THIS COURT ORDERS that the Trustees are hereby authorized and di¡ected to release,

discharge and cancel any guarantees, indemnities, Encumbrances or other obligations owing by

or in respect of any Subsidiary relating to the Notes or the Note Indentures.

37- THIS COURT ORDERS that any claims against the Named Directors and Officers in

respect of Section 5.1(2) D&O Claims or Conspiracy Claims shall be limited to recovery from

any insurance proceeds payable in respect of such Section 5.1(2) D&O Claims or Conspiracy

Claims, as applicable, pursuant to the Insurance Policies, and Persons with any such Section

5.1(2) D&O Claims against Named Directors and Officers or Conspiracy Claims against Named

Directors and Officers shall have no right to, and shall not, make any claim or seek any

recoveries from any Person, (including SFC, any of the Subsidia¡ies, Newco or Newco II), other
than enforcing such Persons' rights to be paid from the proceeds of an Insurance policy by the

applicable insurer(s).
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38' THIS COURT ORDERS that all Persons are permanently and forever barred, estopped,
stayed and enjoined, on and after the Effective Time, with respect to any and all Released
claims' from (i) commencing' conducting or continuing in any manner, directly or indirectly,
any action, suits, demands or other proceedings of any nature or kind whatsoever (including,
without limitation, any proceeding in a judicial, arbinal, administative or other forum) against
the Released Parties; (ii) enforcing, levying, attaching, collecting or otherwise recovering or
enforcing by any manner or means, directly or indirectl y, nyjudgmen! award, decree or order
against the Released Panies or their property; (iii) commencing, conducting or continuing in any
manner, directly or indirectlY, ilY action, suits or demands, including without limitation, by way
of conhibution or indemnity or other relie{, in common law, or in equity, b¡each of trust or
breach of fiduciary duty or under the provisions of any stafute or regulation, or other proceedings
of any nature or kind whatsoever (including, without limitation, any proceeding in a judicial,
arbital, administative or other forum) against any Person who makes such a claim or might
reasonably be expected to make such a claim, in any manner or forum, against one or more of the
Released Parties; (iv) creating, perfecting, asserting or otherwise enforcing, directly or indirectly,
any lien or encumbrance of any kind against the Released Parties or their property; or (v) taking
any actions to interfere with the implementation or conswnmation of this plan; provided,
however, that the foregoing shall not apply to the enforcement of any obligations under the plan.

39' THIS coURT ORDERS AI\D DECLARES that from and after the plan
Implementation Date, (i) subject to the prior consent of the Initial Consenting Noteholders and
the terms of the Litigation Trust Agreemen! each of the Litigation Trustee and the Monitor shall
have the right to seek and obtain an order from any court of competent jurisdiction, including an
order of the Court in the CCAA or otherwise, that gives effect to any releases of any Litigation
Trust Claims agreed to by the Litigation Trustee in accordance with the Litigation Trust
Agreement, and (ii) all Affected Creditors shall be deemed to consent to any such treatnent of
any Litigation Trust Claims.

40' THrs COURT ORDERS that the Emst & Young Settlement and the release of the Ernst
& Young Claims pursuant to section I Ll of the Plan shall become effective upon the satisfaction
of the following conditions precedent:
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(a) approval by this Honourable Court of the terms of the Ernst & Young Settlement,

including the terms and scope of the Emst & Young Release and the Settlement Trust

Order;

(b) issuance by this Honouable Cou¡t of the Settlement Trust Order;

(c) the granting of orders under Chapter l5 of the United States Banlruptcy Code

recognizing and enforcing the Sanction Order and the Settlement Trust Order and any

court orders necessary in the United States to approve the Emst & Young Settlement

and any other necessary ancillary order;

(d) any other order necessary to give effect to the Ernst & Young Settlement (the orders

referenced in (c) and (d) being collectively the "Ernst & young orders");

(e) the fulfillment of all conditions precedent in the Ernst & Young Settlement and the

fulfillment by the Ontario Class Action Plaintiffs of all of their obligations

thereunder;

(Ð the Sanction Order, the Settlement Trust Order and all Ernst & Young Orders being

final orders and not subject to further appeal or challenge; and

(g) the payment by Ernst & Young of the settlement amount as provided in the Emst &
Young Settlement to the trust established pursuant to the Settlement Trust Order,

Upon the foregoing conditions precedent having been satisfied and upon receipt of a

certificate from Ernst & Young confirming it has paid the settlement amount to the

Settlement Trust in accordance with the Ernst & Young Settlement and the trustee of the

Settlement Trust confirrning receipt of such settlement amount, the Monitor shall be

authorized and directed to deliver to Ernst & Young the Monitor's Emst & Young Settlement

Certificate and the Monitor shall file the Monitor's Ernst & Young Settlement Certificate

with this Honourable Court after delivery of such certificate to Ernst & Young, all as

provided for in section I l.l of the Plan.

41. TIIIS COURT ORDERS that any Named Third Party Defendant Settlement, Named

Third Party Defendant Settlement Order and Named Third Party Defendant Release, the terms
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and scope of which remain in each case subject to future court approval in accordance with the
Plan, shall on'ly become efifective after the Plan Implementation Date and upon the satisfaction of
the conditions precedent to the applicable Named Third Party Defendant settlement and the
delivery of the applicable Monitor's Named Third Party Settlement Certificate to the applicable
Named Thfud Party Defendaot, ull as set forth in section I1.2 of the plan.

THE MONITOR

42' THIS coURT oRDERs that the Monitor, in addition to its prescribed rights and
obligations under the CCAA and the powers provided to the Monitor herein and in the plan, shall
be and is hereby authorized, directed and empowered to perform its functions and fulfill its
obligations under the Plan to facilitate the implementation of the plan.

43' THIS COURT ORDERS that the Monitor shall not make any payment from the
Monitor's Post-Implementation Reserve to any third party professional services provider (other
than its counsel) that exceeds $250,000 (alone or in a series of related payments) without the
prior consent of the Initial Consenting Noteholders or an Order of this Court.

44' THIS COURT ORDERS that (i) in carrying out the terms of this Plan Sanction order
and the Plan, the Monitor shall have all the protections given to it by the ccAA, the Initial
Order, the Order of this Court dated April 20,2}l2expanding the powers of the Monitor, and as

an officer of the Court, including the stay ofproceedings in its favour; (ii) the Monitor shall incur
no liability or obligation as a result of carrying out the provisions of this plan Sanction Order
and/or the Plan, save and except for any gross negligence or wilful misconduct on its part; (iii)
the Monitor shall be entitled to rely on the books and records of SFC and any information
provided by SFC without independent investigation; and (iv) the Monitor shall not be liable for
any claims or damages resulting from any enors or omissions in such books, records or
information.

45' THIS COURT ORDERS that upon completion by the Monitor of its duties in respect of
SFC pursuant to the CCAA, the Plan and the orders, the Monitor may file with the Court a
certificate stating that all of its duties in respect of SFC pursuant to the CCAA, the plan and the
orders have been completed and thereupon, FTI Consulting Canada Inc. shall be deemed to be
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discharged from its duties as Monitor and released of all claims relating to its activities as

Monitor.

46. THIS COURT ORDERS that in no circumstances will the Monitor have any liability

for any of SFC's tax liabilities, if any, regardless of how or when such liabilities may have arisen.

47. THIS COURT ORDERS tha! subject to the due performance of its obligations as set

forth in the Plan and subject to its compliance with any written directions or instructions of the

Monitor and"/or directions of the Court in the manner set forth in the Plan, SFC Escrow Co. shall

have no liabilities whatsoever arising from the performance of its obligations under the Plan.

RESERVES AND OTHER AMOUNTS

48. THIS COURT ORDERS AND DECLARES that the amount of each of the

Indemnified Noteholder Class Action Limit, the Litigation Funding Amount, the Unaf[ected

Claims Reserve, the Adminishation Charge Reserve, the Monitor's Post-Implementation

Reserve and the Uruesolved Claims Reserve, is as provided for in the Plan, the Plan Supplement

or in Schedule ul)u hereto, or such other amount as may be agreed by SFC, the Monitor and the

Initial Consenting Noteholders, as applicable, in accordance with the terms of the Plan.

49. THIS COURT ORDERS that Goodmans LLP, in its capacity as counsel to the Initial

Consenting Noteholders, shall be permitted to apply for an Order of the Court at any time

directing the Monitor to make distributions from the Monitor's Post-Implementation Reserve.

50. THIS COURT ORDERS AIìD DECLARES that, on the Plan Implementation Date, at

the time or times and in the manner set forth in section 6.4 of the Plan, each of the Charges shall

be discharged, released and cancelled, and any obligations secured thereby shall be satisfied

pursuant to section 4.2(b) of the Plan, and from and after the Plan Implementation Date the

Administation Charge Reserve shall stand in place of the Adminisüation Charge as security for

the payment of any amounts secured by the Administation Charge.

51. THIS COURT ORDERS AND DECLARES that any Unresolved Claims that exceed

$l million shall not be accepted or resolved without fiuther Order of the Court. All parties with

Un¡esolved Claims shall have standing in any proceeding with respect to the determination or

status of any other Unresolved Claim. Counsel to the Initial Consenting Noteholders, Goodmans
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LLP, shall continue to have standing in any such proceeding on behalf of the Initial Consenting
Noteholders, in their capacip as Affected creditors with proven claims.

DOCUMENT PRESERVATION

52' THIS COURT ORDBRS AND DECLARES tha! prior to the Effective Time, SFC
shall: (i) pleserve or cause to be preserved copies of any documents (as such term is defined in
the Rules of Civil Procedure (Ontario)) that a¡e relevant to the issues raised in the Class Actions;
and (ii) make a¡rangements acceptable to SFC, the Monitor, the Initial Consenting Noteholders,
counsel to Ontario Class Action Plaintifls, counsel to Emst & young, counsel to the
Underivriters and counsel to the Named Third Party Defendants to provide the parties to the
Class Actions with access thereto, subject to customary commercial confidentiality, privilege or
other applicable reshictions, including lawyer-client privilege, work product privilege and other
privileges or immunities, and to restictions on disclosure arising from s. 16 of the Securities Act
(Ontario) and comparable restrictions on disclosure in other relevant jurisdictions, for purposes
of prosecuting and/or defending the Class Actions, as the caÍ¡e may be, provided that nothing in
the foregoing reduces or otherwise limits the parties' rights to production and discovery in
accordance with the Rules of Civil Procedure (Ontario) and the Class proceedings Act, 1992
(Ontario).

EFFECT. RECOGNITION AND ASSISTANCE

53. THIS COURT ORDERS that nothing in this Plan Sanction Order or as a result of the
implementation of the Plan shall affect the standing any Person has at the date of this plan

sanction orde¡ in respect of the ccAA proceeding or the Litigation Trust.

54. TIIIS COURT ORDERS that the transfer, assignment and delivery to the Litigation
Trustee pursuant to the Litigation Trust of (i) rights, title and interests in and to the Litigation
Trust Claims and (ii) all respective rights, title and interests in and to any lawyer-client privilege,
work product privilege or other privilege or immunity attaching to any documents or
communications (whether written or oral) associated with the Litigation Trust Claims, regardless

of whether such documents or copies thereof have been requested by the Litigation Trustee
pursuant to the Litigation Trust Agreement (collectively, the "Privileges") shall not constitute a

waiver of any such Privileges, and that such Privileges are expressly maintained.
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55. THIS COURT ORDERS that the current directors of SFC shall be deemed to have

resigned on the Plan Implementation Date. The cunent directors of SFC shall have no liability

in such capacity for any and all demands, claims, actions, causes of action, counterclaims, suits,

debts, sums of money, accounts, covenants, damages, judgments, orders, including, without

limitation, for injunctive relief or specific performance and compliance orders, expenses,

executions, Encumbrances and other recoveries on account of any liability, obligation, demand

or cause of action of whatever nature which any Person may be entitled to assert, whether known

or unknown, matured or unmatured, direct, indirect or derivative, foreseen or unforeseen, arising

on or after the Plan Implementation Date.

56. THIS COURT ORDERS that SFC and the Monitor may apply to this Court for advice

and direction with respect to any matter arising from or under the Plan or this Plan Sanction

Order.

57. THIS COLJRT ORDERS that this Plan Sa¡rction Order shall have full force and effect in

all provinces and territories of Canada and abroad as against all persons and parties against

whom itmay otherwise be enforced.

58. THIS COURT ORDERS that from and after the Plan Implementation Date, the

Monitor is hereby authorized and appointed to act as the foreign representative in respect of the

within proceedings for the purposes of having these proceedings recognized in the United States

pursuant to chapter l5 of title I I ofthe United States Code.

59. THIS COURT ORDERS that, as promptly as practicable following the Plan

Implementation Date, but in no event later than the third Business Day following the Plan

Implementation Date, the Monitor, as the foreign representative of SFC and of the within

proceedings, is hereby authorized and directed to commence a proceeding in a court of

competent jurisdiction in the United States seeking recognition of the Plan and this Plan Sanction

Order and confirming that the PIan and this Plan Sanction Order are binding and effective in the

United States.

60. THIS COURT HEREBY REQUESTS the aid and recognition of any court or any

judicial, regulatory or administrative body having jurisdiction in Canada, the United States,

Barbados, the British Virgin Islands, Cayman Islands, Hong Kong, the People's Republic of
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China or in any other foreign jurisdiction, to give effect to this Plan Sanction Order and to

assist SFC, the Monitor and their respective agents in carrying out the terms of this Plan

Sanction Order. All courts, tribunals, regulatory and administrative bodies are hereby

respectfully requested to make such orders and to provide such assistance to SFC and to the

Monitor, as an officer of this Court, as may be necessary or desirable to give effect to this

Plan Sanction Order, to grant representative status to the Monitor in any foreign proceeding,

or to assist SFC and the Monitor and their respective agents in carrying out the terms of this

Plan Sanction Order.

61. THIS COURT ORDERS that each of SFC and the Monitor shall, follouring

eonsultation with Goodmans LLP, be at liberty, and is hereby authorized and empowered, to

make such ñrrther applications, motions or proceedings to or before such other courts and

judicial, regulatory and administrative bodies, and take such steps in Canada" the United States

of America, the British Virgin Islands, Cayman Islands, Hong Kong, the People's Republic of
China or in any other foreign jurisdiction, as may be necessary or advisable to give effect to this

Plan Sanction Order and any other Order granted by this Court, including for recognition of fhis

Plan Sanction Order and for assistance in carrying out its terms.

62. THIS COURT ORDERS that this Plan Sanction Order shall be posted on the Monitor's

Website al http:llcfcanada.fticonsultìng.com/sfc and only be required to be served upon the

parties on the Service List and those parties who appeared at the hearing of the motion for this

Plan Sanction Order.

63. THIS COURT ORDERS AND DECLARES that any conflict or inconsistency between

the Plan and this Plan Sanction Order shall be govemed by the terms, conditions and provisions

of the Plan, which shall take precedence and priority.

t.J', r-;,r1':-,',., ;¡;'.,.. rrìl¡',:. i.if;,1i;"fi.)
1-\.\¡ ,i ;ll 1i'ì r í'i 1

LË r' L)i-r¡Jlì I i:. :',:iìlË iíì{: í.1,-}.;

ûEri 1 7 2017
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PLA}I OX' COMPROMISE AND REORGAI\IZATION

\ryHEREAS Sino-Forest Corporation ("SX'C") is insolvent;

AND \ryHEREAS, on March 30,2012 (the "Filing Date"), the Honourable Justice Morawetz of
the Ontario Superior Court of Justice (Commercial List) (the "Court") granted an initial Order in
respect of SFC (as such Order may be amended, restated or varied from time to time, the "Initial
Order") pursuant to the Companies' Creditors Aruangeme.nt ,4ct, R,S.C. 1985, c. C-36, as

amended (the "CCAA") and the Canada Business Corporation'Ac\, R.,S.C. 1985, c, C-44, as

amended (the "CBCA');

AND \ilHEREAS, on August 31,2012, the Court granted a Plan Filing and Meeting Order (as
such Order may be amended, restated or varied from time to time, the "Meeting Order")
pursuant to which, among other things, SFC was authorized to file this plan of compromise and
reorganization and to convene a meeting of affected creditors to consider and vote on this plan of
compromise and reorganization.

NO\ry THEREFORE, SFC hereby proposes this plan of compromise and reorganization
pursuant to the CCAA and CBCA.

ARTICLE 1

INTERPRETATION

1.1 Definitions

In the Plan, unless otherwise stated or unless the subject matter or context otherwise
requires:

"2013 Note Indenture" means the indenture dated as of July 23,2008, by and between SFC, the
entities listed as subsidiary guarantors therein, and The Bank of New York Mellon, as trustee, as

amended, modified or supplemented.

"2014 Note Indenture" means the índenture dated as of July 27,2009, by and between SFC, the
entities listed as subsidiary guarantors therein, and Law Debenture Trust Cornpany of New York,
as trustee, as amended, modified or supplemented.

"2016 Note Indenture" means the indentue dated as of December 17,2009, by and between
SFC, the entities listed as subsidiary guarantors therein, and The Bank of New York Mellon, as

trustee, as amended, modified or supplemented.

*2017 Note Inrlenture" means the indenture dated as of October 21,2010, by and between SFC,
the entities listed as subsidiary guarantors therein, and Law Debenturê Trust Cornpany of New
York, as trustee, as amended, modified or supplemented.

*2013 Notes" means the aggregate principal amount of US$345,000,000 of 5.00% Convertible
Senior Notes Due 2013 issued pursuant to the 2013 Note Indenture.
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*2014 Notes" means the aggregate principal amount of US$399,517,000 of 10,25o/o Gua¡anteed
Senior Notes Due 2014 issued pursuant to the 2014 Note Indenture.

"2016 Notes" means the aggregate principal amount of US$460,000,000 of 4.25% Convertible
SeniorNotes Due 2016 issued pursuant to the 2016 Note Indenhre.

"2017 Notes" means the aggregate principal amount of US$600,000,000 of 6.25% Guaranteed
Senior Notes Due 2017 issued pursuant to the 2017 Note Indenture.

"Accrued fnteregt" means, in respect of any series of Notes, all accrued and unpaid interest on
such Notes, at the regular rates provided in the applicable Note Indentures, up to and including
the Filing Date.

"Administration Charge" has the meaning ascribed thereto in the Inìtial Order.

"Administration Charge Reserye" means the cash reserve to be established by SFC on the Plan
Implementation Date in the amount of $500,000 or such other amount as. agreed to by the
Monitor and the Initial Consenting Noteholders, which cash reserve: (i) shall be maintained and
administered by the Monitor, in trust, for the purpose of paying any amounts .socured by the
Adminishation Charge; and (ii) upon the termination of the Administration Chæge pursuant to
the Plan, shall stand in place of the Adminishation Charge as security for the payment of any
amounts secured by the Administration Charge,

"Affected Claim" means any Claim, D&O Claim or D&O Indemnity Claim that is not: an
Unaffeoted C.laim; a Seotion 5,lQ) D&O Claim; a Conspiracy Claim; a Continuing Other D&O
Claim; a Non-Released D&O Claim; or a Subsidiæy Intercompany Claim, and "Affectod Claim"
inoludes any Class Action Indemnity Claim. For greater certainty, all of the following æe

Affected Claims: Affected Creditor Claims; Equity Claims; Noteholder Class Action Claims
(other than the Continuing Noteholder Class Aotion Claims); and Class Action Indemnity
Claims.

'(Affected Creditor" means a Person with an Affected Creditor Claim, but only with respect to
and to the extent of such Affected Creditor Claim.

"Affected Creditor Claim" means any Ordinary Affected Creditor Claim orNoteholder Claim.

"Affected Creditors Class" has the meaning ascribed thereto in section 3.2(a) hereof.

"Affected Creditors Equity Sub-Pool" means an amount of Newco Shares representing92,S%
of the Newco Equity Pool,

"Alternative Sale Transaction" has the meaning ascribed thereto in section 10.1 hereof.

"Alternative Sale Transaction Consideration" has the meaning ascribed thereto in seotíon 10.1

hereof,

"Applicable Law" means any applicable law, statute, order, decree, consent decree, judgment,
rule, regulation, ordinance or other pronouncement having the effect of law whether in Canada"



,069

-6-

the United States, Hong Kong, the PRC or any other country, or any domestio or foreign state,
county, province, city or other political subdivision or of any Governmental Entity.

"Auditors" means the former auditors of SFC that are named as defendants to the Class Astions
Claims, including for greater certainty Ernst & Young LLP and BDO Limited.

"Barbados Loans" means the aggregate amount outstanding at the date hereof pursuant to three
loans made by SFC Barbados to SFC in the amounts of US$65,997,468,10 on February l,20ll,
US$59,000,000 on June 7, 201I and US$l76,000,000 on June 7, 2011.

"Barbados Property" has the meaning asoribed thereto in section 6,4(i) hereof.

"BIA" means bhe Bankruptcy and Insolvency Act,R. S. C. 1985, c. B-3.

"fiusiness Day" means a day, other than Saturday, Sunday or a stafutory holiday, on which
banks are generally open for business in Toronto, Onta¡io,

"Canadian Tax Acf' means lhe Income Tax Acf (Canada) and the Income Tø Regulations, in
each case as amended from time to time.

"CAuses of Action" mgans any and all claims, actions, causes of action, demands, eounterclaims,
suits, rïghts, entitlements, litigation, arbitration, proceeding, heæing, complaint, debt, obligation,
sums of money, accounts, covenants, damages, judgments, orders, including for injunctive relief
or specific performance and compliance orders, expenses, executions, Encumbrances and other
recoveries of whatever nature that any Person may be entitled to assert in law, equity or
othenruise, whether known or unknown, foreseen or unforeseen, reduced to judgment or not
reduced to judgment, liquidated or unliquidated, contingent or non-contingent, matured or
unmatured, disputed or undisputed, secured or unsecured, assertable directly, indirectly or
derivatively, existing or hereafter arising and whether pertaining to events oocurring before, on
or after the Filing Date.

"CBCA" has the meaning ascribed thereto in the recitals,

"CCAA" has the meaning ascribed thereto in the lecitals.

"CCAA Proceedlng" means the proceeding oommenced by SFC under the CCAA on the Filing
Date in the Ontario Superior Court of Justice (Commercial List) under court frle number CY -12-
9667-00CL.

"Charges" means the Administration Charge a¡rd the Directors' Charge.

"Claim" means any right or claim of any Person that may be asserted or made against SFC, in
whole or in part, whether or not asserted or made, in connection with any indebtedness, liability
or obligation of any kind whatsoever, and any interest accrued thereon or costs payable in respect
thereof, including by reason of the commission of a tort (intentional or unintentional), by reason
of any breach of conhact or othel agreement (oral or written), by reason of any breach of duty
(including any legal, statutory, equiøble or fiduciary duty) or by reason of any right of
ownership of or title to property or assets or right to a trust or deemed trust (statutory, express,
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implied, resulting, constructive or otherwise), and whether or not any indebtedness, liability or
obligation is reduced to judgment, liquidated, unliquidated, ftxed, contingent, matured,
unmatured, disputed, undisputed, legal, equitable, secured, unsecured, present or future, known
or unknown, by guarantee, zurety or otherwise, and whether or not any right or clai¡n is
executory or anticipatory in naturo, including any right or ability of any Person (including any
Directors or Officers of SFC or any of the Subsidiaries) to advance a claim fo¡ conhìbution or
indemnity or otherwise with respect to any matter, action, cause or chose in action, whether
existing at present or commenced in the future, which indebtedness, liability or obligation, and

any interest accrued thereon or costs payable in respect thereof (A) is based in whole or in part
on facts prior to the Filing Date, (B) relates to a time period prior to the Filing Date, or (C) is a
right or 'claim of any kind that would be a claim provable against SFC in bankruptcy within the
meaning of the BIA had SFC become bankrupt on the Filing Date, or is an Equity Claim, a

Noteholder Class Action Claim against SFC, a Class Action Indemnity Claim against SFC, a

Restruoturing Claim or a tien Claim, provided, however, that "Claim" shall not include aD&O
Claim or aD&O Indemnity Claim,

"Claims Bar Date" has the meaning ascribed thereto in the Claims Procedure Order.

"Claims Procedure" means the procedure established for determining the amount and stafus of
Claims, D&O Claims and D&O Indemnity Claims, including in each case any such claims that
are Unresolved Claims, pursuant to the Claims Procedure Order.

"Claims Procedure Order" means the Order under the CCAA of the Honourable Justice
Morawetz dated May 14,2012, establishing, among other things, a claims procedwe in respect

of SFC and calling for claims in respect of the Subsidiaries, as such Order may be amended,

restated or varied from time to time,

"Class Action Claims" means, collectively, any rights or claims of any kind advanced or which
may subsequently be advanced in the Class Actions or in any other similar proceeding, whother a
class action proceeding or otherwise, and for gteater certainty includes any Noteholder Class

Action Claims.

"Class Actions" means, collectively, the following proceedings: (i) Trustees of the Lqbourers'
Penslon Fund of Central and Eastern Canada et aI v. Sino-Forest Corporation et ø/. (Ontario

Superior Court of Justice, Court File No. CV-l1-431153-00CP); (ä) Guiníng Liu v' SÍno-Forest
Corporatíon et al. (Quebec Superior Court, Court File No. 200-06-000132-lll); (iii) Allan
Haigh v. Sino-Forest Corporation et ø/. (Saskatchewan Court of Queen's Bench, Court File No.

2288 of 201 I ); and (iv) David Leapard et al. v. Allen T,Y. Chan et al, (District Court of the

Southem District of New York, Court File No. 65025812012),

"Class Action Court" means, with respect to the Class Action Claims, the court of competent
jurisdiction that is responsible for administering the applicable Class Action Claim.

"Class Action Indemnity Claim" means any right or claim of any Person that may be asserted

or made in whole or in part against SFC and/or any Subsidiary for indemnity, contribution,
reimbursement or otherwise from or in connection with any Class Action Claim asserted against
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such Person, For greater certainty, Class Action Indemnity Claims are dístinct from and do not
include Class Action Claims.

"Consent Date" means May 15,2012.

"Conspiracy Claim" means any D&O Claim alleging that the applicable Direotor or Offtcer
commi.tted the tort of civil conspiracy, as defined under Canadian common law.

"Continuing Noteholder Class .Action Claim" means any Noteholder Class Action Claim that
is: (i) a Section 5.1(2) D&O Claim; (ii) a Conspiracy Claim; (iii) a Non-Released D&O Claim;
(iv) a Continuing Other D&O Claim; (v) a Noteholder Class Action Claim against one or more
Third Party Defendants that is not an Indemnified Noteholder Class Action Claim; (vi) the
portion of an Indemnified Noteholder Class Action Claim that is permitted to continue against
the Third Party Defendants, subject to the Indemnified Noteholder Class Action Limit, pursuant
to section 4.4(bxi) hereof.

"Continuing Other D&O Claims" has the meaning ascribed thereto in section 4.9(b) hereof.

"Court" has the meaning æcribed thereto in the reoitals,

"D&O Claim" means (i) any right or claim of any Person that may bo assertod or made in whole
or in part against one or more Directors or Officers of SFC that relates to a Claim for which such
Directors or OfFroers are by law liable to pay in their oapacity as Directors or Offlicers of SFC, or
(ii) any right or claim of any Person that may be asserted or made ín whole or in part against one
or more Directors or Officers of SFC, in that capaaity, whether or not asserted or made, in
connection with eny indebtedness,liability or obligation of any kind whatsoever, and any intetest
accrued thereon or costs payable in respect thereof, including by reason of the commission of a
tort (intentional or unintentional), by reason of any breach of confiaot or other agreement (oral or
witten), by reason of any breach of duty (including any legal, statutory, equiøble or fiduciary
duty and including, for greater certainty, any monetary administrative or other monetary penalty
or claim for costs asserted against any Ofücer or Director of SFC by any Gover.nment Entity) or
by reason of any right of ownership of or title to property or assets or right to a trust or deemed
trust (statutory, express, implied, resulting, constructive or otherwise), and whether or not any
indebtedness, liability or obligation, and any interest accrued thereon or costs payable in respect
thereof, is reduced to judgment, liquidated, unliquidated, frxed, contingent matured, unmatured,
disputed, undisputed, Iegal, equitable, secured, unsecuted, present ot future, known or unknown,
by guarantee, surety or otherwise, and whether or not any right or claim is executory or
anticipatory in nature, including any right or ability of any Person to advance a claim for
conhibution or indemnity from any such Directors or Officers of SFC or otherwise with respect
to any matter, action, cause or chose in action, whether existing at present or cornmenced in the
future, which indebtedness, liability or obligation, and any interest accrued thereon or costs
payable in respect thereof (A) is based in whole or in part on facts prior to the Filing Date, or (B)
relates to a time period prior to the Filing Date.

"D&O Indemnity Claim" means any existing or future right of any Director or Ofltcer of SFC
against SFC that arose or arises as a result of any Person frling a D&,O Proof of Claim (as
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defined in the Claims Procedure Order) in respect of such Director or Officer of SFC for which
such Director or Officer of SFC is entitled to be indemnifred.by SFC.

"Defence Costs" has the meaning ascribed thereto in sectìon 4.8 hereof.

"Director" means, with respect to SFC or any Subsidiary, anyone who is or w¿ts, or may be
deemed to be or have been, whether by statute, operation of law or otherwise, a director or de

facto director of such SFC Company.

"Directorst Charge" has the meaning ascribed thereto in ttre Initial Order.

"Direct Registration Account" means, if applicable, a direct regisüation account administered
by the Transfer Agent in which those Persons entitled to receive Newco Shares and/or Newco
Notes pursuant to the Plan will hold such Newco Shares and/or Newso Notes in registered form.

"Direct Registration Transaction Advice" means, if applicable, a statement delivered by the
Monitor, the Trustees, the Transfer Agent or any such Person's agent to any Person entitled to
receive l.{ewco Shares or Newco Notes pursuant to the Plan on the Initial Dishibution Date and
each subsequent Distribution Date, as applicable, indicating the number of Newco Shæes and/or
Newco Notes registered in the name of or as directed by the applicable Person in a Direct
REgistration Account.

"Direct Subsidiaries" means, collectively, Sino-Panel Holdings Limited, Sino-Global Holdings
Inc., Sino-Panel Corporation, Sino-Capital Global Inc., SFC Barbados, Sino-Forest Resor¡roes
Inc. Sino-Wood Partners, Limited.

"Distribution Date" means the date or dates from time to time set in accordance with the
provisions of the Plan to effect distributions in respect of the Proven Claims, excluding the Initial
Distribution Date.

"Distribution Escrow Position" has the meaning ascribed thereto in section 5.2(d) hereof.

"Distribution Record Date" means the Plan Implementation Date, or such other date as SFC,
the Monitor and the Initial Consenting Noteholders may agree,

"I)TC" means The Depository Trust Company, or any successor thereof.

"Early Consent Equity Sub-Pool" means an amount ofNewco Shares representingT5% of the
Newco Equity Pool.

"Early Consent Noteholder" means any Noteholder that:

(i) as confirmed by the Monitor on June 12,2012, executed the (A) RSA, @) a
support agreernent with SFC and the Direct Subsidiaries in the form of the RSA
or (C) a joinder agreement in the form attached as Schedule C to the RSA; (ii)
provided evidence satisfactory to the Monitor in accordance with section 2(a) of
the RSA of the Notes held by such Noteholder as at the Consent Date (the "Early
Consent Notes"), as such list of Noteholders and Notes held has been verified

(a)
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and is rnaintained by the Monitor on a confidential basis; and (iii) continues to
hold such Early Consent Notes as at the Distribution Record Date; or

(b) (i) has acquired Early Consent Notes; (ii) has signed the necessary tansfer and
joinder documentation as required by the RSA and has otherwise acquired such
Early Consent Notes in compliance with the RSA; and (iii) continues to hold such
Early Consent Notes as at the Distribution Record Date,

"Effective Time" means 8:00 a.m. (Toronto time) on the Plan Implementation Date or such
other time on such date as SFC, the Monitor and the Initial Consenting Noteholders may agree.

"Eligible Third Party Defendant" means any of the Underwriters, BDO Limited and Ernst &
Young (in the event that the Ernst & Young Settlement is not completed), together with any of
their respective present and former affrliates, paÉners, associates, employees, servants, agents,
contractors, directors, offtcers, insurers and successors, administrators, heirs .and assigns (but
excluding any Director or Offìcer and successors, administrators, heirs and assigns of any
Director or Officer in their capacity as such), and any Director or Offîcer together with their
respective successors, adminishators, heirs and assigns.

"Employee Pr,iority Claims" means the following Claims of employees and former employees
ofSFC:

(a) Claims equal to the amounts that such employees and forrner employees would
have been qualified to receive under paragraph 136(1Xd) of the BIA if SFC had
become bankrupt on the Filing Date; and

(b) Claims for wages, salaries, commissions or compensation for services rendered by
them after the Filing Date and on or before the Plan Implementation Date,

"Encumbrance" means any security interest (whether conbactual, statutory, or ,otherwise),

hypothec, mortgage, trust or deemed trust (whether contractual, statutory, or otherwise), lien,
execution, levy, charge, demand, action, liability or other claim, action, demand or liability of
any kind whatsoever, whether proprietary, frnancial or monetary, and whether or not it has
attached or been perfected, registered or filed and whether secured, unsecured or otherwise,
including: (i) any of the Charges; and (iì) any charge, security interest or claim evidenced by
registrations pursuant to the Personal Property Securtty Act (Ontario) or any other personal
property registry system.

"Equity Cancellation DAte" means the date that is the f,rrst Business Day at least 3l days after
the Plan Implementation Date, or such other date ¿ìr¡ may be agreed to by SFC, the Monitor and
the Initial Consenting Noteholders.

"Equity Claim" means a Claim that meets the defrnition of "equity claim" in section 2(l) of the
CCAA and, for greater certainty, includes any of the following:

(a) any claim against SFC resulting from the ownership, purchase or sale of an equity
interest in SFC, including the claims by or on behalf of current or former
shareholders assefted in the Class Actions;
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(b) any indemnification claim against SFC related to or arising from the claims

described in sub-pæagraph (a), including any suoh indernnification claims against

SFC by or on behalf of any and all of the Third Parly Defendants (other than for
Defence Costs, unless any such claims for Defence Costs have been determined to
be Equity Claims subsequent to the date of the Equity Claims Order); and

(c) any other claim that has been determined to be an Equity Claim pursuant to an

Order of the Court,

"Equity ClaÍmanf'means any Person having an Equity Claim, but only with respect to and to
the extent of such Equity Claim.

"Equity Claimant Class" has the meaning assribed thereto in seotion 3.2(b).

"Equity Claims Order" means the Order under the CCAA of the Honourable Justice Morawetz
dated July 27, 2012, in respect of Shareholder Claims and Related Indemnity Claims against
SFC, as such terms are defined therein.

"Equity Interest" has the meaning set forth in section 2(1) of the CCAA.

((Ernst & Young" mearu¡ Emst & Young LLP (Canada), Ernst & Young Global Limited and all
other member firms thereof and all present and former afFrliates, partners, associates,

employees, servants, agents, contractors, directors, offrcers, insurers and successors,

administrators, heirs and assigns of each, but excludes any Director or Officer (in their capacity
as such) and successors, administrators, heirs and assigns of any Director or Offtcer (in their
oapacity as such).

¡¡'Ernst & Young Claimtt means any and all demands, claims, actions, Causes of Action,
counterclaims, suits, debts, sums of money, acoounts, covenants, damagesn judgments, orders,
including injunctive relief or specific performance and compliance orders, expenses, executions,
Encumbrances and other recoveries on account of any claim, indebtedness, liability, obligation,
demand or cause of action of whatever nature that any Person, including any Person who may
claim contribution or indemnification against or from them and also including for greater

certainty the SFC Companies, the Directors (in their oapacity as such), the Officers (in their
capacìty as such), the Third Party Defendants, Newco, Newco II, the directors and offrcers of
Newco and Newco II, the Noteholders or any Noteholder, any past, present or future holder of a
direct or indirect equity interest in the SFC Companies, any past, present or fi¡ture direct or
indirect investor or security holder of the SFC Companies, any direct or indirect security holder
of Newco or Newco II, the Trustees, the Transfer Agent, the Monitor, and each and every

member (including members of any committee or governance council), present and former
affrliate, partner, associate, employee, servant, agent, contractor, director, officer, insurer and

each and every successor, administrator, heir and assign of each of any of the foregoing may or
could (at any time past present or future) be entitled to assert against Ernst & Young, including
any and all claims in respect of statutory liabilities of Directors (in their capacity as such),
Officers (in their capacity as such) and any alleged fiduciary (in any oapacity) whether known or
unknown, matured or unmatured, direct or derivative, foreseen or unforeseen, suspected or
unsuspected, contingent or not contingent, existing or hereafter arising, based in whole or in part
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on any act or omission, transaction, dealing or other occurence existing or taking þlace on, prior
to or after the Ernst & Young Settlement Date rr lating to, arising out of or in coru:ection witir the
SFC Companies, the SFC Business, any Director oi Ofücer (in their capacity as sucþ and/or
professional services performed by Emst & Young or any other acts or-omissions of Ernst &
Young in relation to the SFC Companies, the SFC Business, any Director or Offrcer (in their
capacity as such), including for greater certainty but not limited to any claim arising out of:

(a) all audit, tax, advisory and other professional services provided to the SFC
Companíes or related to the SFC Business up to the Ernsf & Young Settlement
Date, including for gxeater certainty all audit work perforrned, ál auditors'
opinions and all consents in respeet of all offering of Sf'C securíties and all
regulatory compliance delivered in respect of all frscal periods and all work
related thereto up to and inclusing the Ernst & Young SettlementDate¡

(b) all claims advanced or which could have been advanced in any or all of the Class
Actions;

(c) all claims advanced or which could have been advanced in any or all actions
commenced in all jurisdictions prior the Ernst & Young Settlemeni Date; or

(d) all Noteholder Clairns, Litigation Trust Claims or any claim of the SF'C
Companies,

provided that "Ernst & Young Claim" does not inolude any proceed.ings or remedies that may be
taken against Ernst & Young by the onta¡io Securities io'mmission-or by staff of the onta¡io
Securities Commission, and the jurisdiction of the ontario Seourities Commission and staff of
the Onta¡io Securities Commission in relation to Ernst & Young under the Securities Act, R.S.O,
1990, c. S-5 is expressly preserved.

"Ernst & Young Orders" has the meaning ascribed thereto in section l1.l(a) hereof,

'rErnst & Young Release" means the rerease described in l l.l(b) hereof.

r'Ernst & Young Settlement" means the settlement as reflected in the Minutes of Settlement
executed on Novembet 29,2012 between Ernst & Young LLP, on behalf of itself and Ernst &
Young Global Limited and all member frrms thereof and ihe plaintiffs in Onta¡io Superior Court
Action No, CV-11-4351153-00CP and in Quebec Superior Courr No.200-06-001'32-lll, and
such other documents contemplated thereby.

rErnst & Young Settlement Date" means the date that the Monitor's Ernst & young
Settlement Certificate is delivered to Emst & young.

"Excluded Litigation Trust Claims" has the meaning ascribed thereto in section 4,l¡(a)hereof,

"Excluded SFC Assets" means (i) the rìghts of SFC to be transfened to the Litigation Trust in
accordance wifh section 6,4(o) hereof; (ii) any entitlem in respect ofInsured Claims, Section 5.1(Z) D&O Claims and/or any securedproperty of SFC rhat is to be retumed in satisfacrion of a ctioí +.21c¡1i)
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hereof; (iv) any input tax credits or other refunds received by SFC after the Effective Time; and

(v) cash'in'the aggiegate amount of (and for the purpose oÐ: (A) the Litigation Funding Amount;

ifÍl tf.tr Unaffeciõd Ólui-r Reserve; (C) the Administration Charge Reserve; (D) the Expense

Reimbursement and the other payments to be made pursuant to section 6.4(d) hereof (having

regard to the application of anyoutstanding retainers, as applicabls); (E) any amounts in respect

oi1,i.n Claims-to be paid in accordanoe with section a.2(cXii) hereof; *¿ (F) the Monitor's

Post-Implementation d"rcrve; (vi) any office space, offrce furniture or other office equipment

owned ór leased by SFC in Canada; (viÐ the SFC Escrow Co, Share; (viii) Newoo Promissory

Note 1; and (ix) Newco Promissory Note 2.

,rExisting Shares" means all existing shares in the equity of SFC issued and outstanding

immedíately prior to the Effective Time and all wanants, options or other rights to acquire such

shares, whether or not exercised as at the Effective Time.

"Expense Reimbursement" means the aggregate amount of (i) the reasonable and documented

fees and expenses of the Noteholder Advisors, pursuant to their respective engagement letters

with SFC, and other advisors as may be agreod to by SFC and the Initial Consenting Noteholders

and (ii) the reasonable fees and expenses of the Inïtial Consenting Noteholders incurred in

ronoroiion with the negotiation and development of the RSA and this Plan, including in each

case an estimated amount for any such fees and expenses expected to be incuned in conneotion

with the implementation of the Plan, including in the case of (ii) above, an aggregate work fee of
up to $5 million (which work fee may, at the request of the Monitor, be paid by any of 'the

Subsidiaries instead of S.FC).

"Filing Date" has the meaning ascribed thereto in the recitals.

"Fractional Interests" has the meaning given in section 5.12 hereof.

"FTI HK" means FTI Consulting (Hong Kong) Limited.

"Governmental Entity" means any govemment, regulatory authority, govemmental department,

agency, commission, bureau, official, minister, Crown corporation, court, board, tribunal or

dlspuie settlement panel or other law, rule or regulation-making organization or entity: (a) having

or iurporting to have jurisdiction on behalf of any nation, province, tenitory or state or any other

geó$ãphic õr political subdivision of any of them; or (b) exercising, or entitled or purporting to

exercis-e any aáminìstrative, executive, judicial, legislative, policy, regulatory or taxing authorìty

of powef.

,,Government Priority Claimstt means all Claims of Governmental Entities in respeot of
amounts that were outstanding as of the Plan Implementation Date and that are of a kind that

could be subject to a demand under:

(a) subsections 224(1.2) of the Canadian Tax Act;

(b) any provision of the Canada Pension Plan or the Employment Insurance Act
(Canada) that refers to subsection224(1.2) of the Canadian Tax Act and provides
for the collection of a contribution, as defined in the Canada Pension Plan, or
employee's prernium or employer's premium as defined in the Employment
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Insurance Act (Canada), or a premium under Part VII.I of that Act, and of any

related interest, penalties or other amounts; or

(c) any provision of provincial legislation that has a similæ purpose to subsection

224(1.2) of the Canadian Tax Act, or that refers to that subsection, to the extent
that it provides for the collection of a sum, and of any related interest, penalties or

other amounts, where the sum:

(i) has been withheld or deducted by a person from a payment to another
person and is in respect of a tax similar in nature to the income to<

imposed on individuals under the Canadian Tæ< Act; or

(iD is of the same nature as a contribution under the Canada Pensíon Plan .if
the province is a "province providing a comprehensive pension plan" as

defined in subsection 3(l) of the Canada Pewion Plan and tho provincial
legislation establishes a "provincial pension plan" as defined in that
subsection.

"Greenheart" means Greenheart Group Limited, a company established under 'the laws of
Bermuda.

"Indemnified Noteholder Class Action Claims" has the meaning ascribed therçto in section
4,4(bXD hereof.

"Indemnified Noteholder Class Action Limit" meaûs $150 million or such lesser amount
agreed to by SFC, the Monitor, the Initial Consenting Noteholders and counsel to the Ontario
Class Action Plaintiffs prior to the Plan Implementation Date or agreed to by the Initial
Consenting Noteholders and counsel to the Class Action Plaintiffs after the Plan Implementation
Date.

"Initial Consenting Noteholders" means, subject to section 12,7 hereof, the Noteholde¡s that
exesuted the RSA on March 30,2012,

"Initial Distribution Date" means a date no more than ten (10) Business Days aftet the Plan
Implementation Date or such other date as SFC, the Monitor and the Initial Consentìng
Noteholders may agree.

"Initial Newco Shareholder" means a Person to be determined by the Initial Consenting
Noteholders prior to the Effective Time, with the consent of SFC and the Monitor, to serve as the
initial sole shareholder of Newco pursuant to section 6.2(a) hereof.

"Initial Order" has the meaning ascribed thereto in the recitals,

"fnsurance Policies" means, collectively, the following insurance policies, as well as any other
insurance policy pursuant to whioh SFC or any Director or Offtcer is insured: ACE INA
Insurance Policy Number DO024464; Chubb Insurance Company of Canada Policy Number
8209-4449; Lloyds of London, England Policy Number XTFF0420; Lloyds of London, England
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Policy Number XTFF0373; and Travelers Guarantee Company of Canada Policy Number
10181108, and "Insur&nce Policy" means any one of the Insurance Policies,

'Insured Claim" means all or that portion of any Claim for which SFC is insured and all ot that
portion of any D&O Claim for which the applicable Director or Offtcer is insured, in each case

pursuantto any ofthe Insurance Policies.

"Intellectual Property" means: (i) patents, and applications for patents, including divisional and

continuation patents; (ii) registered and unregistered trade-marks, logos and other indicia of
origin, pending trade-mæk registration applications, and proposed uso applioation or similar
reservations of marks, and all goodwill associated therewith; (iii) registered and unregistered
copyrights, including all copyright in and to computer software programs, and applications. for
and registration of such copyright (including all oopyright in and to the SFC Companies'
websites); (iv) world wide web addresses and internet domain names, applications and
reservations for world wide web addresses and intemet domain names, uniform resource locators
and the corresponding internet sites; (v) industrial designs; and (vi) tade secrets and proprietary
information not otherwise listed in (i) through (v) above, including all inventions (whether or not
patentable), invention disclosures, moral and economic riglrts of authors and inventors (however
denominated), confidential information, technical data, customer lists, corporate and business
nrunes, trade names, trade dress, brand names, know-how, formulae, methods (whether or not
patentable), designs, processes, procedures, technology, business methods, source codes, object
codes, computer sofrware programs (in either source code or objoct code form), databases, data
collections and other proprietary information or material of any type, and all derivatives,
improvements and refinements thereof, howsoever recorded, or unrecorded.

"Letter of Instruction" means a form, to be completed by each Ordinary Affected Creditor and
each Early Consent Noteholder, and that is to be delivered to the Monitor in accordance with
section 5.1 hereof which form shall set out:

(a) the registration details for the Newco Shares and, if applicable, Newco Notes to
be distributed to such Ordinary Affected Creditor or Early Consent Noteholder in
accorda¡rce with the Plan; and

@) the address to which such Ordinary Affected Creditor's or Early Consent
Noteholder's Direct Regishation Transaction Advice or its Newco Share
Certificates and Newco Note Certificates, as applicable, are to be deliveied.

"Lien Claim" means any Proven Claim of a Person indicated as a secured creditor in Schedule
"8" to the Initial Order (other than the Trustees) that is secured by a lien or encumbrance on any
property of SFC, which lien ís valid, perfected and enforceable pursuant to Applicable Law,
provided that the Charges and any Claims in respect of Notes shall not constitute "Lien Claims",

"Lien Claimant" means a Person having a Lien Claim, other than any Noteholder or Trustee in
respect of any Noteholder Claim,
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"Litigation Funding Amount" means the cash amount of $1,000,000 to be advanoed by SFC to
the Litigation Trustee for purposes of funding the Litigation Trust on the Plan Implementation
Date in accordance with section 6.a(o) hereof.

"Litigation Funding Receivable" has the meaning ascribed thereto in seotion 6,4(o) hereof.

"Litigation Trust" means the trust to be esùablished on the Plan Implementation Date at the time
specified in section 6.4(p) in accordance with the Litigation Trust Agreement pursuant to'the
laws of a jurisdiction that is aocepüable to SFC and the Initial Consenting Notéholders, whieh
trust will acquire the Litigation Trust Claims and will be ñ¡nded with the Litigation Funding
Amount in accordance with the Plan and the Litigation Trust Agreement.

"Litigation Trust Agreement" means the hust agreement dated as of the Plan Implementation
Date, between SFC and the Litigation Trustee, establishing the Litigation Trust.

"Litigation Trust Claims" means any Causes of Action that have been or may be assefed by or
on behalf of: (a) SFC against any and all third parties; or (b) the Trustees (on behalf of the
Noteholders) against any and all Persons in connection with the Notes issued by SFC; provided,
however, that in no event shall the Litigation Trust Claims include any (i) claimiright or cause oi
3gtion.agai-n_st any Person that ís released pursuant to Article 7 hãràof or lii¡ 

-any 
Excluded

Litigation Trust Claim. For greater certainty: (x) the claims being advùóed or that æe
subsequently advanced in the Class Actions are not being transfened to the Litigation Trust; and
(y) the claims transferred to the Litigation Trust shall not be advanced in the Class Actions.

"Litigation Trust Interests" means the beneficial interests in the Litigation Trust to be created
on the Plan Implementation Date.

"Litigation Trustee" means a Person to be determined by SFC and the Initial Consenting
Noteholders prior to the EfflectiveTime, with the consent of the Monitor, to serye as trustee oi
the Litigation Trust pursuant to and in accordance with the terms thereof.

"Material" means a fact, circumstance, ohange, effect, matter, action, condition, event,
occuffence or development that, individually or in the aggregate, is, or would reasonably be
expected to be, material to the busíness, affairs, results of operations or financial condition oîth"
SFC Companies (taken as a whole),

"Material Adverse Effect" means a fact, event, change, occurïence, circumstance or condition
that, individually or together with any other event, change or oceunence, has or .would
reasonably be expected to have a material adverse impact on the assets, condition (financial or
otherwise), business, liabilities, obligations (whether absolute, accrued, conditional or otherwise)
or operations of the SFC Companies (taken as a whole); provided, however, that a Materiai
Adverse Effect shall not include and shall be deemed to exòlude the impact of any fact, event,
change, occurrence, circumstance or condition resulting from or relating to: (A) changes in

lpretations thereof by courts or Governmental
do not have a Material disproportionate effect
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of any of the SFC Companies required pursuant to the RSA or this Plan or taken with the prior

writtón consent of the initial Consenting Noteholders, (D) the effects of compliance with the

RSA or this Plan, including on the operating performance of the SFC Companies, (E) the

negotiation, execution, delivery, performance, consuÍtmation, potential sonsummation or public

announcement of the RSA or this Plan or the transactions contemplated thereby or hereby' (F)

any change in U,S, or Canadian interest rates or currency exchange rates unless such change has

a Material disproportionate effect on the SFC Companies (taken as a whole), and (G) general

political, económic or financial conditions in Canada, the United States, flong Kong or the PRC,

which changes do not have a Material disproportionate effect on the SFC Companies (taken as a

whole),

"Meeting" means the meeting of Afîected Creditors, and any adjournment or extension thereof,
that is oalled and conducted in ascordance with the Meeting Order for the purpose of considering

and voting on the PIan.

"Meeting Order" has the meaning ascribed thereto in the recitals.

"Monitor" means FTI Consulting Canada Inc., in its capacity as Court-appointed Monitor of
SFC in the CCAA Proceeding.

"Monitor's Post-Implementation Reserre" means the cash reserye to be established by SFC on

the Plan Implementation Date in the amount of $5,000,000 or such other amount as may be

agreed by SFC, the Monitor and the Initial Consenting Noteholders, which cash reserye shall be

mântained and administered by the Monitor for the purpose of administering SFC and the

Claims Procedure, as neoessaly, from and after the Plan Implementation Date.

',Monitorts Ernst & Young Settlement Certificate" has the meaning ascribed thereto in

section I 1.1 (a) hereof.

',Monitorts Named Third Party Settlement CertifÏcate" has the meaning ascribed thereto in

section I 1.2(b) hereof.

"Named Directors and Oflicers" means Andrew Agnew, William E' Ardell, James Bowland,

Leslie Chan, Michael Cheng, Lawrence Hon, James M.E. Hyde, Richard M' Kimel, R' John

(Jack) Lawrence, Jay A. Lefton, Edmund Mak, Tom Maradin, Judson Martin, Simon Murray,
jutn6 F. O'Donneli, William P. Rosenfeld, Peter Donghong W*g, Gany West and Kee Y.
'Wong, in their respective capacities as Directors or Officers, and "Named Director or Officer"
means any one of them.

.,Named Third Party Defendant Setttement" means a binding settlement between any

applicable Named fniiO earty Defendant and one or more of: (i) the plaintiffs in any of the Ciass

Áótiottr; and (ii) the Litigaiion Trustee (on behalf of the Litigation Trust) (if after the Plan

Implementation bate), provided that, in each case, such settlement must be acceptable to SFC (if
onbr prior to the Plan implementation Date), the Monitor, the Initial Consenting Noteholders (if
on or prior to the Plan Implementation Date) and the Litigation Trustee (if after the Plan

Implementation Date), and provided further that such settlement shall not af,fect the plaintifß in
the Class Actions without the consent of counsel to the Ontario Class Action Plaintiffs.
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"Named Third Party Defendant Settlement Order" means a court order approving a Nasred
Third Party Defendant Settlement in form and in substance satisfactory to the applicable Named
Third Parfy Defendant, SFC (if occurring on or prior to the Plan Implementation Date), the
Monitor, the Initial Consenting Noteholders (if on or prior to the Plan Implementation Date), the
Litigation Trustee (if after the Plan Implementatíon Date) and counsel to the 'Ontario Class
Action Plaintiffs (if the plaintifß in any of the Class Actions are affected by the applicable
Named Third Party Defendant Settlement).

"Named Third Party Defendant Release" means a release of any applícable Named Third
Party Defendant agreed to pursuant to a Named Third Party Defendant Settlement and approved
pursuant to a Named Third Party Defendant Settlement Order, provided that such release must be
acceptable to SFC (if on or prior to the Plan Implementation Date), the Monitor, the lnitial
Consenting Noteholders (if on or prior to the Plan Implementation Date) and the Litigation
Trustee (if aûer the Plan Implementation Date), and provided further that such .release shall not
affect the plaintiffs in the Class Actions without thé consent of counsel to the Ontario Class
Action Plaintiffs.

"Named Third Party Defendants" means the Third Party Defendants listed on Schedule ,,4" to
the Plan in accordance with section ll,z(a) hereof, provided that only Eligible Third party
Defendants may become Named Third Party Defendants.

"Newco" means the new corporation to be incorporated pursuant to section 6,2(a) hereof under
tfe law¡ of the Cayman Islands or such other jurisdiction as agreed to by SFC, ttre Monitor and
the Initi al Consenting Noteholders.

corporation to be incorporated pursuant to section 6,2þ) hereof
Islands or such other jurisdiction as agreed io by SFC, the Monitor
eholde¡s.

"Newco II Consideration" has the meaning asoribed thereto in section 6,a(x) hereof,

"Newco Equity Pool" means all of the Newco Shares to be issued by Newco on the Plan
Implementation Date. The number of Newco Shares to be issued on the Plan Implementation
Date shall be agreed by SFC, the Monitor and the Initial Consenting Noteholders prior to the
Plan Implementation Date.

"Newco Note Certificate" means a certificate evidencing Newco Notes,

"Newco Notes" means the new notes to be issued by Newco on the Plan Implementation Date in
the aggregate principal amount of $300,000,000, on such terms and conditions as are satisfactory
to the Initial Consenting Noteholders and SFC, acting reasonably.

"Newco Promissory Note 1", "Newco Promissory Note 2", "Nelüco Promissory Note 3" and
"Newco Promissory Notes" have the meanings ascribed thereto in sections 6.4(k), 6,4(m),
6.4(n) and 6.4(q) hereof, respectively.

"Newco share certificate" means a certificate evidencing Newco shares,
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"Newco Shares" means common shares in the capital ofNewco.

"Non-Released D&O Claims" has the meaning ascribed thereto in section 4.9(Ð hereof.

"Noteholder Advisors" means Goodmans LLP, Hogan Lovells and Conyers, Dill & Pearman
LLP in their capacity as legal advisors to the Initial Consenting Noteholders, and Moelis &
Company LLC and Moelis and Company Asia Limited, in their capacity as.the financial advisors
to the Initial Consenting Noteholders.

"Noteholder Claim" means any Claim by a Noteholder (or a Trustee or other representative on
the Noteholder's behalf) in respect of or in relatÌon to the Notes owned or held by such

Noteholder, including all principal and Accrued Interest payable to such Noteholder pursuant to
such Notes or the Note Indentures, but for greater certainty does not inolude any Noteholder
Class Action Claim,

"Noteholder Class Action Claim" me¿rns any Class Action Claim, or any part thereof, against
SFC, any of the Subsidiaries, any of the Directors and Officers of SFC or the Subsidiaries, any of
the Auditors, ffiy of the Underwriters and/or any other defendant to the Class Action Claims that
relates to the purchase, sale or ownership of Notes, but for greater certainty does not include a
Noteholder Claim.

"Noteholder Class Action Claimant" means any Person having or asserting a Noteholder Clæs
Action Claim.

"Noteholder Class Action Representative" means an individual to be appointed by counsel to
the Ontario Class Action Plaintiffs.

"Noteholders" means, collectively, the beneficial owners of Notes as of the Distribution Record
Date and, as the context requires, the registered holders of Notes as of the Distribution Record
Date, and "Noteholder" means any one of the Noteholders,

"Note Indentures" means, collectively, the 2013 Note Indenture, the 2014 Note Indenture, the
2016 Note Indenture and the 2017 Note Indenture.

"Notes" means, collectively, the 2013 Notes, the 2014 Notes, the 2016 Notes and the 2017

Notes.

"Officer" means, with respect to SFC or any Subsidiary, anyone who is or was, or may be
deemed to be or have been, whether by statute, operation of law or otherwise, an officer or de

facto offrcer of such SFC Company.

"Ontario Class Action Plaintiffs" means the plaintiffs in the Ontario class action case styled as

Trustees of the Labourers' Pension Fund of Central and Eastern Canada et al v. Sìno-Forest
Corporatíon et al. (Ontario Superior Court of Justioe, Court File No. CV-11-431153-00CP).

"Order" means any order of the Court made in connection with the CCAA Proceeding or this
Plan.
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"Ordinaly Affected Creditor" means a Person with'an Ordinæy Affeoted Creditor Claim.

"Ordinary Affected Creditor Claim" meam a Claim that is not: an Unaflected Claim; a
Noteholder Claim; an Equity Claim; a Subsidiary Intercompany Claim; a Noteholdor Class
Action Claim; or a Class Action Indemnity Claim (other than a Class.Action Indemnity Claim by
any of the Third Party Defendants in respect of the Indemnified Noteholder Class Action
Claims).

"Other Directors and/or Officers" means any Direotors and/or Officers other than the Named
Directors and Officers,

"Permitted Continuing Retainer" has the meaning ascribed thereto in section 6.4(d) hereof.

"Person" means any individual, sole proprietorship, limited or uulimited liability corporation,
partnership, unincorporated association, unincorporated syndicate, unincorporated organization,
body corporate, joint venture, trust, pension fund, union, Governmental Entity, and a natual
person including in such person's capaci.ty as trustee, heir, benefìciary, executor, administator or
other legal representative.

"PlAn" means this Plan of Compromise and Reorganization (including all schedules hereto) filed
by SFC pursuant to the CCA.A and the CBCA, as it may be fr¡rther amended, supplemented or
restated from time to time in accordance with the terms hereof or an order.

"Plan Implementation Date" means the Business Day on which this Plan becomes effective,
which shall be the Business Day on which the Monitor has filed with the Court the certificate
contemplated in section 9.2 hereof, or such other date as SFC, the Monitor and the Initial
Consenting Noteholders may agree,

"PRC" means the People's Republic of China.

"Proof of Claim" means the "Proof of Claim" referred to in the Claims Procedure Order,
substantially in the form attached to the Claims Procedure Order.

"Pro-Rata"

(a)

(b)

means:

with respect to any Noteholder in relation to all Noteholders, the proportion of (i)
the principal amount of Notes beneficially owned by such Noteholder as of the
Distribution Record Date plus the Accrued Interest owing on such Notes as of the
Filing Date, in relation to (ii) the aggregate prìncipal amount of all Notes
outstanding as of the Distribution Record Date plus the aggregate of all Accrued
Interest owing on all Notes as of the Filing Date;

with respect to any Early Consent Noteholder in relation to all Early Consent
Noteholders, the proportion of the principal amount of Early Consent Notes
beneficially owned by such Early Consent Noteholder as of the Distribution
Record Date in relation to the aggregate principal amount of Early Consent Notes
held by all Early consent Noteholders as of the Distribution Record Date; and
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(c) with respect to any Affected Creditor in relation to all Affected Creditors, the

proportiån of such Affected Creditor's Affected Creditor Claim as at any refevan!

time in relation to the aggegate of all Proven Claims and Unresolved Claims of
Affected Creditors as at that time,

,,proyen Claim" means an Affected Creditor Claim to the extent that suoh Affeoted Creditor

Claim is finally determined and valued in accordance with the provisions of the Claims

Procedure order, the Meeting order or any other order, as applicable,

,,Released Claims,' means all of the rights, claims and liabilities of any kind released pursuant to

Article 7 hereof.

,,Released parties', means, collectively, those Persons released pursuant to Article 7 hereof, but

only to the extent so released, and each such Person is referred to indívidually as a "Released

Party".

.,Required Majority" means a majority in number of Affected Creditors with Proven Claims,

and ¡¡ro-thirds in vaiue of the provón ciaims held by such Affected Creditors, in eaoh oase who

vote (in person or by proxy) on the Plan at the Meeting.

.,Remaining post-Implementation Reserve Amount" has the meaning ascribed thereto in

section 5,7(b) hereof.

,,Restructuring Claim" means any right or claim of any Person that may be asserted or made in

whole or in part against SFC, whãther or not asserted or made, in connection with any
termination,

n or after the
took plaoe or

,,Restructuring Transaction" means the transactions contemplated by this Plan (including any

Alternative Salã Transaction that occurs pursuant to section 10.1 hereof'

*RSA,, means the Restructuring Support Agreement executed as of March30,20tZ by SFC, the

Direct Subsidiaries and ttre lnitiál- Consónting Noteholders, and subsequently executed or

ãfh"rwise agreed to by the Early Consent Noteholders, as such Restructuring Support Agreement

may be u-rîd.d, restated and varied from time to time in accordance with its terms.

"sanction Date" means the date that the Sanotion Order is granted by the Court'

,,sanction Order" means the Order of the Court sanctioning and approving this Plan.

,,section 5.1(2) D&O Claim" means any D&O Claim that is not permitted to be compromised

ccAA; but only to the extent not so permitted, provided that

saNon-ReleasedD&oClaimoraCont.inuingotherD&o
n 5,1(2) D&O Claim'

,.Setgement Trust" has the meaning ascribed thereto in section I I ' 1(a) hereof.
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"Settlement Trust Order" means a court order that establishes the Settlement Trust and
approves the Emst & Young Settlement and the Ernst & Young Release, in form and in
substance satisfactory to Emst & Young and counsel to the Ontario Class Action Plaintiffs,
provided that such order shall also be acceptable to SFC (if occuning on.or prior to the Plan
Implementation Date), the Monitor and the Initial Consenting Noteholders, as applicable, to the
extent, if any, that such order affects SFC, the Monitor or the Initial Consenting Noteholders,
each acting reasonably.

"SFC" has the meaning ascribed thereto in the recitals.

"SFC Adyisors" means Bennett Jones LLP, Appleby Global Group, King & Wood Mallesons
and Linklaters LLP, in their respective capacities as legal advisors to SFC, and Houlihan Lokey
Howa¡d &Zuktn Capital,Inc., in its capacity æ financial advisor to SFC.

"SX'C Assets" means all of SFC's right, title and interest in and to all of SFC's properties, assets
and rights of every kind and description (including all restricted and unresticted cash, contraots,
real property, receivables or other debts owed to SFC, Intellectual Property, SFC's corporate
name and all related marks, all of SFC's ownership interests in the Subsidiaries (including all of
the shares of the Direct Subsidiaries and any other Subsidiaries that are directly owned by SFC
immediately prior to the Efflective Time), all of SFC's ownership interest in Greenheart and its
subsidiaries, all SFC Interoompany Claims, any entitlement of SFC to any insurance proceeds
and a right to the Remaining Post-Implementation Reserve Amount), other than the Excluded
SFC Assets.

"SFC Barbados" means Sino-Forest International (Barbados) Corporation, a wholly-owned
subsidiary of SFC established under the laws of Barbados.

"SFC Business" means the business operated by the SFC Companies.

"SFC Continuing Shareholder" means the Litigation Trustee or such other Person as may be
agreed to by the Monitor and the Initial Consenting Noteholders.

"SFC Companies" means, collectively, SFC and all of the Subsidiaries, and "Sf'C Company"
means any of them.

"SFC Escrow Co." means the company to be incorporated as a wholly-owned subsidiary of SFC
pursuant.to section 6.3 hereof under the laws of the Cayman Islands or such other jurisdiction as
agreed to by SFC, the Monitor and the Initial Consenting Noteholders.

"SFC Escrow Co. Share" has the meaning ascribed thereto in section 6.3 hereof.

'iSFC Intercompany Claim" means any amount owing to SFC by any Subsidiary or Greenheart
and any claim by SFC against any Subsidiary or Greenheart.

"Subsidiaries" means all direct and indirect subsidiaries of SFC, other than (i) Greenheart and
its direct and indirect subsidiaries and (ii) SFC Escrow Co., and "Subsidiary" means any one of
the Subsidiaries.
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"Subsidiary Intercompany Claim" means any Claim by any Subsidiary or Greenheart against
SFC,

"Tax" or "Taxes" means any and all federal, provincial, municipal, local and foreign taxes,
assessments, reassessments and other governmental charges, duties, impositions and liabilities
including for greater certaìnty taxes based upon or measured by reference to income, gross

receipts, profits, capital, transfer, land hansfer, sales, goods and services, harmonized sales, use,
value-added, excise, withholding, business, franohising, property, development, oocupancy,
employer health, payroll, employment, health, social services, education and social security
taxes, all surtaxes, all customs duties and import and export taxes, all licence, franchise and
legistration fees and all employment insu¡ance, health instrrance and government pension plan
premiums or contributions, together with all interest, ponalties, fines and additions with respect
to such amounts.

"Taxing Authorities" means any one of Her Majesty the Queen, Her Majesty the Queen in right
of Canada, Her Majesty the Quoen in right of any province or tenitory of Canadq the Canada
Revenue Agency, any similar revenue or taxing authority of Canada and each and everyprovince
or territory of Canada and any political subdivision thereot any similar reveRue or taxing
authority of the United States, the PRC, Hong Kong or other foreign state and any political
subdivision thereof, and any Canadian, United States, Hong Kong, PRC or other govetnment,
regulatory authority, govemment department, agency, commission, bureau, minister, court,
tribunal or body or regulation-making entity exercisìng taxing authority or power, and "Taxing
Authority" means any one of the Taxing Authorities,

"Third Party Defendants" means any defendants to the Class Action Claims þresent or future)
other than SFC, the Subsidiaries, the Named Directors and Officers or the Trustees.

"Transfer Agent" means Computershæe Limited (or a subsidiary or affiliate thereof) or such

other hansfer agent as Newoo may appoint, \ryith the prior written consent of the Monitor and the

Initial Consenting Noteholders,

"Trustee Claims" means any rights or claims of the Trustees against SFC under the Note
Indenfures for compensation, fees, expenses, disbursements or advances, including reasonable

legal fees and expenses, incuned or made by or on behalf of the Trustees before or after the Plan

Implementation Date in connection with the performance of their respective duties under the

Note Indentures or this Plan.

"Trustees" means, collectively, The Bank of New York Mellon in its capacity as ffustee for the

2013 Notes and the 2016 Notes, and Law Debenture Trust Company of New York in its capacity
as trustee for the 2014 Notes and the 2017 Notes, and "Trustee" means either one of them.

"Unaffected Claim" means any:

(a) Claim secured by the Administration Chalge;

(b) Government Priority Claim;

(c) Employee Priority Claim;
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(d) Lien Claim;

(e) any other Claim of any employee, former employee, Director or Ofücer of SFC in
respect of wages, vaoation pay, bonuses, termination pay, severance pay or other
remuneration payable to such Person by SFC, other than any termination pay or
severance pay payable by sFC to a Person who ceased to be an employee,
Director or Officer of SFC prior to the date of this Plan;

(Ð Trustee Claims; and

(e) any hade payables that were incurred by SFC (i) after the Filing Date but before
the Plan Implementation Date; and (ii) in compliance with the Initial Order or
other Order issued in the CCAA Proceeding.

"Unaffected Claims Resetre" means the cash resen e to be established by SFC on the Plan
Implementation Date and maintained by the Monitor, in escrow, for the purpose of paying
certain Unaffected Claims in accordance with section 4.2 hereof.

"Unaffected Creditor" means a Person who has an Unaffected Claim, but only in respect of and
to the extent of such Unaffected Claim.

"Undeliverable Distríbution" has the meaning ascribed thereto in section 5.4.

"Underwriters" means any underwriters of SFC that a¡e named as defendants in the Class
Action Claims, including for greater certainty Credit Suisse Securities (Canada), Ino., .TD
Securities Inc., Dundee Securities Corporation, RBC Dominion Securities lnc., Scotia Capital
Inc., CIBC V/orld Markets Inc,, Merrill Lynch Canada Ino., Canaccord Financial Ltd., Maison
Placements Canada Inc., Credit Suisse Securities (USA) LLC and Menill Lynch, Pierce, Fenner
& Smith Incorporated (successor by merger to Banc of America Securities LLC).

"Unresolved Claim" means an Affected Creditor Claim in respect of which a Proof of Claim
has been ftled in a proper and timely manner in accordance with the Claims Procedure Order but
that, as at any applicable time, has not been finally (i) determined to be a Proven Claim or (ii)
disallowed in accordance with the Claims Procedure Order, the Meeting Order or any other
Order.

"Unresolved Claims Escrow Agent" means SFC Escrow Co. or such other Person as may be
agreed by SFC, the Monitor and the Initial Consenting Noteholders.

"Unresolved Claims Reserrye" means the reserve of Newco Shares, Newco Notes and Litigation
Trust Interests, if any, to be established pursuant to sections 6.4(hxiÐ and 6,4(r) hereof in respect
of Unresolved Claims as at the Plan Implementation Date, which reserve shall be held and
maintained by the Un¡esolved Claims Escrow Agent, in escrow, for distribution in aosordance
with the Plan. As at the Plan Implementation Date, the Un¡esolved Claims Reserye will consist
of that amount of Newco Shares, Newco Notes and Litigation Trust Interests as is necessary to
make any potential distributions under the Plan in respect of the following Unresolved Claims:
(i) Class Action Indemnity Claims in an amount up to the Indemnified Noteholder Class Action
Limit; (ii) Claims in respect of Defence Costs in the amount of $30 million ol such other amount
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as may be agreed by the Monitor and the Initial Consenting Noteholders; and (iii) other Affected
Creditor Claims that have been identified by the Monitor as Un¡esolved Claims in an amount up
to $500,000 or such other amount as may be agreed by the Monitor and the Initial Consenting
Noteholders,

"Website" means the website maintained by the Monitor in respect of the CCAA Frooeeding
pursuant to the Initial Order at the following web address: http://cfcanada.fticonsulting.com/sfc.

1,2 Certain Rules of Interpretation

For the pu{poses of the Plan:

(a) any reference in the Plan to an Order, agreement, conhact, instrument, indenture,
release, exhibit or other document means such Order, agreement, contact,
insûument, indenture, release, exhibit or other document as it may have boen or
may be validly amended, modified or supplemented;

(b) the division of the Plan into "articles" and "sections" and the insertion of a table
of contents are for oonvenience of reference only and do not affect the
construction or interpretation of the Plan, nor are the descriptive headings of
"articles" and "sections" intended as complete or accurate descriptions of the
content thereof;

(c) unless the context otherwise requires, words importing the singular shall include
the plural and více versq, and words importing any gender shall include all
genders;

(d) the words "includes" and "including" and similar terms of inclusion shall not,
unless expressly modified by the words "only" or "solely", be construed as terms
of limitation, but rather shall mean "includes but is not limited to" and "including
but not limited to", so that referenoes to included matters shall be regarded as

illushative without being either characterizing or exhaustive;

(e) unless otherwise specifred, all references to time herein and in any document
issued pursuant hereto mean local time in Toronto, Ontario and any reference to
an event occurring on a Business Day shall mean prior to 5:00 p.m. (Toronto
time) on such Business Day;

(Ð unless otherwise specifìed, time periods within or following which any payment is
to be made or act is to be done shall be calculated by excluding the day on which
the period commences and including the day on which the period ends and by
extending the period to the next succeeding Business Day if the last day of the
period is not a Business Day;

(g) unless otherwise provided, any reference to a statute or other enactment of
parliament or a legislature includes all regulations made thereunder, all
amendments to or re-enactments of such statute or regulations in force from time
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to time, and,- if applicable, any statute or regulation that supplements or
supersedes such statute or regulation; and

(h) references to a specified "article" or "section" shall, unless something in'the
subject matter or context is inconsistent therewith, be construed as references to
that specified article or section of the Plan, whereas the terms ,,the plan,,,
"hereof', "herein"r "hereto", "hereunder" and similar expressions shall be deemed
to refer generally to the Plan and not to any particular "artisle", "section" or other
portion of the Plan and include any documãnts supplemental hereto,

1.3 Currency

For the purposes of this Plan, all amounts shall be denominated in Canadian dollars and
e in cash shall be made in Canadian dollars. Any
a foreign currency shall be converted to Canadian

ing Date.

1.4 Successors and Assigns

The Plan shall be binding upon and shall enure to the benefit of the heirs, administators,
executors, Iegal personal representatives, successors and assigns of any Person named or referred
to in the Plan.

1.5 Governing Law

The Plan shall be governed by and constued in accordance with the laws of the Frovince
of Ontario and the federal laws of Canada applicable therein. All questions as to the
interpretation of or application of the Plan and a[ þroceedings taken in connèction wíth the plan
and its provisions shall be subject to the jurisdiction of the cõurt.

1,6 Schedule rrA"

Schedule "4" to the Plan is incorporated by reference into the Plan and forms part of the
Plan.

ARTICLE 2
PURPOSE AND EF'FECT OF TIIE PLA¡I

2.1 Purpose

The purpose of the Plan is:

(a) to effect a full, final and irrevocable compromise, release, discharge, cancellation
and bar of all Affected Claims;

to effect the distribution of the consideration provided for herein in respect of
Proven Claims;

(b)
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(c) to transfer ownership of the SFC Business to Newco and then frorn Newco to
Newco II, in each case free and clear of all claims against SFC and certain related
claims against the Subsidiaries, so as to enable the SFC Business to continue on a
viable, going concern basis; and

(d) to allow Affected Creditors and Noteholder Class Action Claimants to benefït
from contingent value that may be derived from litigation claims to be advanced
by the Litigation T,rustee.

The Plan is put forward in the expectation that the Persons with an economic interest in SFC,
when considered as a whole, will derive a greater benefrt from the implementation of the Plan
and the continuation of the SFC Business as a going concern than would result from a
bankruptcy or liquidation of SFC.

2,2 Claims Affected

The Plan provides for, among other things, the full, final and irrevooable compromise,
release, discharge, cancellation and bar of Affected Claims and effectuates the restructuring of
SFC. The Plan will become effective at the Effective Time on the Plan Implementation Date,
other than such matters occuning on the Equity Cancellation Date (if the Equity Cancellation
date does not occur on the Plan Implementation Date) which will occr¡r and be effective on such
date, and the Plan shall be binding on and enure to the benefit of SFC, the Subsidiaries, Newco,
Newco II, SFC Escrow Co., any Person having an Affected Claim, the Directors and Officers of
SFC and all other Persons named or referred to in, or subject to, the Plan, as and to the extent
provided for in the Plan.

2,3 Unaffected Claims against SFC Not Affected

Any amounts properly owing by SFC in respect of Unaffected Claims will be.satisfied in
accordance with section 4,2 hereof. Consistent with the foregoing, all liabilities of the Released
Parties in respect of Unaffected Claims (other than the obligation of SFC to satisff such
Unaffected Claims in accordance with section 4.2 hereof¡ will be fully, finally, irrevocably and
forever compromised, released, disoharged, cancelled and baned pursuant to A¡ticle 7 hereof.
Nothing in the Plan shall affect SFC's rights and defences, both legal and equitable, with respeot
to any Unaffected Claims, including all rights with respect to legal and equitable defences or
entitlements to set-offs or recoupments against such Unaffected Claims.

2,4 Insurance

(a) Subject to the terms of this section 2.4, nothing in this Flan shall prejudice,
compromise, release, discharge, cancel, bar or otherwise affect any right,
entitlement or claim of any Person against SFC or any Director or Officer, or any
insurer, in respect ofan Insurance Policy or the proceeds thereof.

(b) Nothing in this Plan shall prejudice, compromise, release or otherwise affect any
right or def,ence of any such insurer in respect of any such Insurance Polioy,
Furthermore, nothing in this Plan shall prejudice, compromise, release or
otherwise aflect (i) any right of subrogation any such insurer may have against
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any Person, inoluding against any Director or officer in the event of a
determination of fraud against SFC or any Director or Officer in respect of whom
such a determination is specifically made, and /or (ii) the ability of such insurer
to claim repayment of Defense costs (as defined in any such policy) from sFC
and/or any Director or Officer in the event that the party from whom repayment is
sought is not entitled to coverage under the terr,ns and conditions oi any such
Insurance Policy

Notwithstanding anything herein (including section 2.4(b) and the releases and
injunctions set forth in Article 7 hereof), but subject to section 2.4(d) hereot all
Insured Claims shall be deemed to remain outstanding and are not released
following the Plan Implementation Date, but recovery as against SFC and the
Named Directors and Offioers is limited only to proceeds of Insurance Policies
that are available to pay such Insured claims, either by way of judgment or
settlement. SFC and the Directors or Offrcers shall rnake all reasonable efforts to
meet all obligations under the Insurance Policies. The insurers agree and
acknowledge that they shall be obliged to pay any Loss payable pursuant to the
terms and conditions of their respective Insurance Policies notwithstanding the
releases granted to SFC and ttre Named Directors and Officers under this Þlan,
and that they shall not rely on any provisions of the Insurance Policies to argue, or
otherwise assert, that such releases excuse them from, or relieve ttrem ót ttre
obligation to pay Loss that otherwise would be payable under the terms of the
Insurance Policies, For greater certainty, the insurers agree and consent to a direct
right of action against the insurers, or any of them, Ín favou¡ of any plaintiff who
or which has (a) negotiated a settlement of any Claim covered under any of the
Insurance Policies, which settlement has been consented to in writing by the
insurers or such of them a¡¡ may be required or (b) obtained a fïnal judgment
against one or more of SFC and/or the Directors or Off,rcers which such pláintiff
.asserts, in whole or in part, represents Loss covered under the Insurance Þolicies,
notwithstanding that such plaintiff is not a named insured under the Insurance
Policies and that neither SFC nor the Directors or Officers are parties to such
action,

Notwithstanding anything in this section 2.4, from and after the plan
Implementation Date, any Person having an Insured Claim shall, as against SFC
and the Named Directors and Officers, be irrevocably l.imited to recov'ery solely
from the proceeds of the Insurance Policies paid or payable on behalf of SFC or
its Directors or Offtcers, and Persons with any Insured Claims shall have no right
to, and shall not, directly or indirectly, make any claim or seek any leooveries
fiom sFC, any of the Named Directors and ofücers, any of the subsidialies,
Newco or Newco II, other than enforcing such Person's rights to be paid from the
proceeds of an Insurance Policy by the applicable insurer(s), and this sectìon
2.4(d) may be relied upon and raised or pled by sFC, Newco, Newco II, any
Subsidiary and any Named Director and Office¡ in defence or estoppel of or tb
enjoin any claim, action or proceeding brought in contravention of this section

(d)
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2,5 Claims Procedure Order

For greater certainty, nothing in this Plan revives or restores any right or claim of any
kind that is barred or extinguished pursuant to the terms of the Claims Procedure Ordet, provided
that nothing in this Plan, the Claims Procedure Order or any other Order compromises, releases,
discharges, cancels or bars any olaim against any Person for fraud or criminal conduct, regardless
of whether or not any such claim has been asserted to date.

ARTICLE 3
CLASSIFICATION, VOTING AND RELATDD MATTERS

3.1 Claims Procedure

The procedure for determining the validity and quantum of the Affected Claims shall be
governed by the Claims Procedure Order, the Meeting Order, the CCAA, the Plan and any other
Order, as applicable. SFC, the Monitor and any other creditor in respect of its own Claim, shall
have the right to seek .the assistance of the Court in valuing any Claim, whether for voting or
distribution purposes, if required, and to ascertain the result of any vote on the Plan.

3,2 Classification

(a) The Affected Creditors shall constitute a single class, the "Affected Creditors
Class", for the pwposes of considering and voting on the Plan.

(b) The Equity Claimants shall constitute a single class, separate from the Affeoted
Creditors Class, but shall not, and shall have no right to, attend the Meeting or
vote on the Plan in such capacity.

3.3 Unaffected Creditors

No Unaffected Creditor, in respect of an Unaffected Claim, shall:

(a) be entitled to vote on the Plan;

(b) be entitled to attend the Meeting; or

(c) receive any entitlements under this Plan in respect of such Unaffected Creditor's
Unaffected Claims (other than its right to have its Unaffected Claim addressed in
accordance with section 4,2 hercof).

3.4 Creditors'Meeting

The Meeting shall be held in accordance with the Plan, the Meeting Order and any further
Order of the Court. The only Persons entitled to attend and vote on the Plan at the Meeting are
those specifìed in the Meeting Order.
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3.5 Approval by Creditors

In order to be approved, the Plan must receive the affirmative vote of the Required
Majority of the Affected Creditors Class.

ARTICLE 4
DISTRIBUTIONS, PAYMENTS AI\D TREATMENT OX' CLAIMS

4,1 Affected Creditors

All Affected Creditor Claims shall be fully, finally, irrevocably and forever
compromised, released, discharged, cancelled and barred on the Plan Implementation Date.
Each Affected Creditor that has a Proven Claim shall be entitled to receive the following in
accordance with the Plan:

(a) such Affected Creditor's Pro-Rata number of the Newco Shares to be isSued by
Newco from the Affected Creditors Equity Sub-Pool in accordance with the Plan;

(b) such Affested Credítor's Pro-Rata amount of the Newco Notes to be issued by
Newco in accordance with the plan; and

(c) such Affected Creditor's Pro-Rata share of the Litigation Trust lnterests to be
allocated to the Affected Creditors in accordance with 4.11 hereof and the terms
of the Litígation Trust.

From and after the Plan Implementation Date, each Affected Creditor, in such capacity, shall
have no rights as against sFC in respect of its Affected creditor claim,

4,2 Unaffected Creditors

Each Unaffected Claim that is finally determined as such, as to status and amount, and
that is frnally determined to be valid and enforceable against SFC, in each case in acoordance
with the Claims Procedure Order or other Order:

(a) subject to sections 4.2þ) and 4.2(c) hereof, shall be paid in full from the
Unaffected Claims Reserve and limited to recovery against the Unaffected Claims
Reserve, and Persons with Unaffected Claims shall have no right to, and shall not,
make any claim or seek any recoveries from any Person in respect of Unaffected
Claims, other than enforcing such Person's right against SFC to be paid from.the
Unaffected Claims Reserve;

(b) in the case of Claims secured by the Adminìstration Charge:

(Ð if billed or invoiced to SFC prior to the Plan Implementation Date, such
Claims shall be paid by SFC in accordance with section 6.a(d) hereof; and

(ii) if billed or invoiced to SFC on or after the Plan Implernentation Date, such
Claims shall be paid from the Administration Charge Reserve, and all such
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Claims shall be limìted to recovery against the Administration Charge
Reserve, and any Person with such Claims shall have no right to, and shall
not, make any claim or seek any recoveries from any Person in respect of
such Claims, other than enforcing such Pe¡son's right against the
Administration Charge Reserve; and

(s) in the case of Lien Claims:

(i) at the election of the Initial Consenting Noteholders, and with the oonsent
of the Monitor, SFC shall satisfu such Lien Claim by the retum of the
applicable property of sFC that is secured as collateral for such Lien
claim, and the applicable Lien claimant shall be limited to its recovery
against such sesured property in respect of such Lien Claim.

(ii) if the Initial Consenting Noteholders do not elect to satisS such Lien
Claim by the return of the applicable sesured property: (A) SFC shall
repay the Lien Clairn in full in cæh on the Plan Implemenüation Date; and
(B) the security held by the applicable Lien Claimant over the property of
SFC shall be ñrlly, finally, inevocably and forever released, discharged
cancelled and barred; and

(iiD upon the satisfaction of a Lien Claim in accordance with sections a.2(c)(i)
or 4.2(c)(ii) hereof such Lien Claims shall be fully, .finally, irrevocably
and forever released, discharged, cancelled and barred.

4,3 Early Consent Noteholders

As additional consideration for the compromise, release, discharge, cancellation and bar
of the Affected Creditor Claims in respect of its Notes, each Early Consent Noteholder shall
receive (in addition to the consideration it is entitled to receive in accordanoe with section 4.1
hereof) its Pro-Rata number of the Newco Shares to be issued by Newco from the Early Consent
Equity Sub-Pool in accordance with the Plan,

4,4 Noteholder Class Action Claimants

(a) All Noteholder Class Action Claims against SFC, the Subsidiaries or the Named
Djrectors or Officers (other than any Noteholder Class Action Claims against the
Named Directors or Officers that are Section 5,1(2) D&O Claims, Conspiracy
Claims or Non-Released D&O Claims) shall be fi.rlly, finally, inevocably and
forever compromised, released, discharged, cancelled and baned without
consideration as against all said Persons on the Plan Implementation Date.
Subject to section 4,4(f) hereol Noteholder Class Action Claimants shall not
receive any consideration or distributions under the Plan in respect of their
Noteholder Class Astion Claims. Noteholder Class Action Claimants shall not be
entitled to attend or to vote on the Plan at the Meeting in respect of their
Noteholder Class Action Claims.
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(b) Notwithstanding anything to the conhary in section 4,4(a), Noteholder Class
Action Claims as against the Third Party Defendants (x) are not compromised,
discharged, released, cancelled or barred, (y) shall be permitted to continue as

against the Third Party Defendants and (z) shall not be limited or restricted by this
Plan in any manner as to quantum or otherwise (including any collection ot
recovery for such Noteholder Class Action Claims that relates to any liability of
the Third Party Defendants for any alleged liability of SFC), provided that:

(i) in accordance with the releases set forth in Article 7 hereof, the collective
aggregate amount of all rights and slaims asserted or that may be asserted
against the Third Party Defendants in respect of any such Noteholder
Class Action Claims for which any such Perssns in each oase have a valid
and enforceable Class Action Indemnity Claim against SFC (the

"Indemnified Noteholder Class Action Claims") shall not exceed, in the
aggregate, the Indemnified Noteholder Class Action Limit, and in
accordance with section 7,3 hereof, all Persons shal.l be permanently and
forever barred, estopped, stayed and enjoined, on and after the Effoctive
Time, from seeking-to enforóe any liabíliry in respect of the Indemnified
Noteholder Class Action Claims that exceeds the Indemnified Noteholder
Class Action Limi!

(ii) subject to section 4,4(e), any Class Action Indemnity Claims against SFC
by the Third Party Defendants in respect of the Indemnified Noteholder
Class Action Claims shall be teated as Affected Creditot Claims against
SFC, but only to the extent that any such Class Action Indemnity Claims
that are determined to be properly indemnified by SFC, enforceable
against SFC and are not baned or extinguished by the Claims Procedure
Order, and further provided that the aggregate liabitity of SFC in respect
of all sush Class Action Indemnity Claims shall be limited to the lesser of:
(A) the actual aggregate liability of the Third Party Defendants pursuant to
any final judgment, settlement or other binding resolution in respect of the
Indemnified Noteholder Class Action Claims; and (B) the Indemnified
Noteholder Class Action Limit; and

(iii) for greater certainty, in the event that any Third Party Defendant is found
to be liable for or agrees to a settlement in respect of a Noteholder Class
Action Claim (other than a Noteholder Class Action Claim for ûaud or
criminal conduct) and such amounts are paid by or on behalf of the
applicable Third Parfy Defendant, then the amount of the Indemnified
Noteholder Class Aotion Limit applicable to the remaining Third Party
Defendants shall be reduced by the amount paid in respect of such
Noteholder Class Action Claim, as applicable.

(c) Subject to section 7.1(o), the Claims of the Underwriters for indemnification in
respect of any Noteholder Class Action Claims (other than Noteholder Class
Action Claims against the Underwriters for fraud or criminal conduct) shall, for
pulposes of the Plan, be deemed to be valid and enforceable Class Action
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Indemnity Claims against SFC (as limited pursuant to section 4.4O) hereof),
provided that: (i) the Underwriters shall not be entitled to receive any distributions
of any kind under the Plan in respect of such Claims; (ii) such Claims shall be

fully, finally, inevocably and forever compromised, released, dischæged,
cancelled and baned on the Plan Implementation Date; and (iii) the amount of
such Claims shall not affect the calculation of any Pro-Rata entitlements of the
Affected Creditors under this Plan. For greater certainty, to the extent of any
conflict with respect to the Underwriters between section 4.4(e) hereof and this
section 4,4(c), this section a,4þ) shall prevail.

(d) Subject to section 7.1(m), any and all indemnification rights and entitlements of
Ernst & Young at common law and any and all indemnification a.greements
between Ernst & Young and SFC shall be deemed to be valid and enforceable in
accordance with theil terms for the purpose of determining whether the Claims of
Emst & Young for indemnification in respect of Noteholder Class Action Claims
are valid and enforceable within the meaning of section 4.a@) hereof. With
respect to Claims of Ernst & Young for indemnification in respect of Noteholder
Class Action Claims that are valid and enforceable: (i) Ernst & Young shall not be
entitled to receivs any distributions of any kind under the Plan in respect of such
Claims; (iÐ such Claims shall be fully, finally, irrevocably and forever
compromised, released, discharged, cancelled and baned on the Plan
Implementation Date; and (iii) the amount of such Claims shall not affect the
calculation of any Pro-Rata entitlements of the Affected Creditors under this Plan.

(e) Subjeot to section 7.1(n), any and all indemnification rights and entitlements of
the Named Third Party Defendants at common law and any and all
indemnification agreements between the Named Third Party Defendants and SFC
shall be deemed to be valid and enforseable in accordance with their terms for the
purpose of determining whether the Claims of the Namod Third Parry Defendtrnts
for indemnification in respect of Noteholder Class Action Claims are valid and
enforceable within the meaning of section 4.4O) hereof, With respect to Claims
of the Named Third Party Defendants for indemnification in respect of
Noteholder Class Action Claims that are valid and enforceable: (i) the Named
Third Party Defendants shall not be entitled to receive any distributions of any
kind under the Plan in respeot of such Claims; (ii) such Claims shall be fully,
finally, inevocably and forever compromised, released, discharged, cancelled and
barred on the Plan Implementation Date; and (iii) the amount of such Claims shall
not affect the calculation of any Pro-Rata entitlements of the Affeçted Creditors
under this Plan.

(Ð Each Noteholder Class Action Claimant shall be entitled to receive its share of the
Litigation Trust Interests to be allocated to Noteholder Class Action Claimants ín
accordance with the terms of the Litigation Trust and section 4.11 hereof, as such
Noteholder Class Action Claimant's share is determined by the applicable Class
Action Court.
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(g) Nothing in this Plan impairs, affects or limits in any way the ability of SFC, the
Monitor or the Initial Consenting Noteholders to seek or obtain an Order, whether
before or after the Plan Implementation Date, directing ttrat Class Action
Indemnity Claims in respect of Noteholder Class Action Claims or any other
Claims of the Third Party Defendants should receive the same or similar treatnent
as is afforded to Class Actíon Indemnity Claims in respect of Equity Claims under
the terms of this Plan.

4.5 Equity Claimants

All Equity Claims shall be fully, finally, irrevocably and forevet compromised, released,

discharged, cancelled and barred on the Plan Implementation Date. Equity Clairnants shall not
receive any consideration or distributions under the Plan and shall not be entitled to vote on.the
Plan at the Meeting.

4.6 Claims of the Trustees and Noteholders

For purposes of this Plan, all claims frled by the Trustees in respect of the Noteholder
Claims (other than any Trustee Claims) shall be treated as provided in section 4.1 and the

Trustees and the Noteholders shall have no other entitlements in respect of the guarantees and

share pledges that have been provided by the Subsidiaries, or any of them, all of which shall be

fully, finally, irrevocably and forever compromised, released, disoharged, cancelled and barred

on the Plan Implementation Date as against the Subsidiaries pursuant to Article 7 hereof.

4.7 Claims of the Third Party Defendants

For purposes of this Plan, all claims frled by the Third Party Defendants against SFC

and/or any of its Subsidiaries shall be úeated as follows:

(a) all such claims against the Subsidiaries shall be firlly, finally, irrevocably and

forever compromised, released, discharged, cancelled and baned on the Plan

Implementation Date in accordance with Article 7 hereof;

(b) all such claims against SFC that are Class Action Indemnity Claims in respeot of
Indemnified Noteholder Class Action Claims shall be treated as set out in section

4.4(bxii) hereof;

(c) all such claims against SFC for indemnification of Defence Costs shall be treated

in accordance with section 4.8 hereof; and

(d) all other claims shall be treated as Equity Claims,

4.8 Defence Costs

All Claims against SFC for indemnifrcation of defence costs incurred by any Person
(other than a Named Director or Officer) in connection with defending against Shareholder
Claims (as defined in the Equity Claims Order), Noteholder Class Action Clairns or any other
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claims of any kind relating to sFC or the subsidiaries ("Defence costs") shall be heated as
follows:

(a) as Equity Claims to the extent they are determined to be Equity Claims under any
Order; and

(b) as Affected Creditor Claims to the extent that they are not determined to be
Equity Claims under any Order, provided that:

(i) if such Defence Costs were incuned in respect of a claim against the
applicable Person that has been successfully defended and the Claim for
such Defence Costs is otherwise valid and enforceable against SFC, the
Claim for such Defence Costs shall be treated as a Proven Claim, provided
that if such Claim for Defence Costs is a Class Action Indemnity Claim of
a Third Party Defendant against SFC in respect of any lndemnified
Noteholder Class Action Claim, such Claim for Defense Costs shall be
treated in the manner set forth in section 4.4(bxiÐ hereof;

(ii) if such Defence Costs were incuned in respect .of a claim against the
applicable Person that has not been successfully defended or such Defence
Costs are determined not to be valid and enforceable against SFC, the
Claim for such Defence Costs shall be disallowed and no oonsideration
will be payable in respect thereof under the Plan; and

(iii) until any such Claim for Defence Costs is determined to be eithq a Claim
within section 4.8(bXÐ or a Claim within section 4.8(bxii), such Claim
shall be treated as an Unresolved Claim,

provided that nothing in this Plan impairs, affects or limits in any way the ability of SFC, the
Monitor or the Initial Consenting Noteholders to seek an Order that Claims against SFC for
indemnifrcation of any Defence Costs should receive the same or similar treatment as is afforded
to Equity Claims under the terms of this Plan.

4,9 D&O Claims

(a) All D&O Claims against the Named Directors and Officers (other than Section
5,1(2) D&O Claims, Conspiracy Claims and Non-Released D&O Claims) shall be
frrlly, finally, irrevocably and forever compromised, released, discharged,
cancelled and baned without consideration on the Plan lmplementatìon Date.

(b) All D&O Claims against the Other Directors and/or Offroers shall not be
compromised, released, discharged, cancelled or barred by this Plan and shall be
permitted to continue as against the applicable Other Directors and/or Offrcers
(the "Continuing Other D&O Claims"), provided that any Indemnified
Noteholder Class Action Claims against the Other Directors and/or Ofhcers shall
be limited as described in section 4.4(bXÐ hereof.
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(c) All Dd¿O Indemnity Claims and any other rights or claims for indemnification
held by the Named Directors and Offrcers shall be deemed to have no value and
shall be fully, fïnally, inevocably and forever compromised, released, discharged,
cancelled and baned without consideration on the Plan Implementation Date.

(d) All D&O Indemnity Claims and any other rights or claims for indemnification
held by the Other Directors and/or Officers shall be deemed to have no value and
shall be fully, frnally, inevocably and forever compromised, released, discharged,
cancelled and ba¡red without consideration on the Plan Implementation Date,
except that: (i) any such D&O Indemnity Claims for Defence Costs shall be
treated in accordance with section 4.8 hereof; and (ii) any Class Action Indemnity
Claim of an Other Director and/or Officer against SFC in respect of the
Indemnifred Noteholder Class Action Claims shall be treated in the manner set
forth in section 4.4OXiÐ hereof,

(e) All Section 5J(2) D&O Claims a¡d all Conspiracy Claims shall not be
compromised, released, discharged, cancelled or barred by this Plan, provided that
any Section 5.1(2) D&O Claims against Named Directors and OffÌcers and any
Conspiracy Claims against Named Directors and Offrcers shall be limited to
recovery from any insurance proceeds payable in respect of such Section 5.1(2)
D&O Claims or Conspiracy Claims, as applicable, pursuant to the Insurance
Policies, and Persons with any such Section 5.1(2) D&O Claims against Named
Directors and Officers or Conspiracy Claims against Named Directors and
OfFrcers shall have no right to, and shall not, make any claim or seek any
recoveries from any Person (inoluding SFC, any of the Subsidiaries, Newco or
Newco II), other than enforcing such Persons' rights to be paid from the proceeds
of an Insurance Policy by the applicable insurer(s).

(Ð All D&O Claims against the Directors and Offrcers of SFC or the Subsidiaries for
fraud or criminal conduct shall not be compromised, discharged, released,
cancelled or baned by this Plan and shall be permitted to continue as against all
applicable Directors and Offïcers ("Non-Released D&O Claims"),

G) Notwithstanding anything to the contrary herein, from and after the Plan
Implementation Date, a Person may only coÍlmence an action for a Non-Released
D&O Claim against a Named Director or Officer ïf such Person has first obtained
(i) the consent of the Monitor or (ii) leave of the Court on notice to the applicable
Directors and Officers, SFC, the Monitor, the Initial Consenting Noteholders and

any applicable insurers. For the avoidance of doubt, the foregoing requirement
for the consent of the Monitor or leave of the Court shall not apply to any Non-
Released D&O Claim that is asserted against an Other Director and/or Officer,

Intercompany Claims

All SFC Intercompany Claims (other than those transfened to SFC Barbados pursuant to
section 6.4O hereof or set-off pursuant to section 6,4(l) hereof) shall be deemed to be assigned
by SFC to Newco on the Plan Implementation Date pursuant to section 6.a(m) hereo{, and shall



100

-37 -

then be deemed to be assigned by Newco to Newco II pursuant to section 6.4(x) hereof. 'The

obligations of SFC to the applicable Subsidiaries and Greenheart in respect of all Subsidiary
Intercompany Claims (other than those set-offpursuant to section 6.4(l) hereof) shall be æsumed
by Newco on the Plan Implementation Date pursuant to 6.4(m) hereof, and then shall be assumed
by Newco II pursuant to section 6.a(x) hereof. Notwithstanding anything to the contary herein,
Newco II shall be liable to the applicable Subsidiaries and Greenheart for such Subsidiary
Intercompany Claims and SFC shall be released from such Subsidiary Intercompany Claims
from and after the Plan Implementation Date, and the applicable Subsidiari"r and Greenheart
shall be liable to Newco II for sush SFC Intercompany Claims from and after the plan
Implementation Date. For greater certainty, nothing in this Plan affects any rights or claims as
between any of the Subsidiaries, Creenheart and Greenheart's direct and indirecisubsidiaries.

4.ll Entitlement to Litigation Trust Interests

(a) The Litigation Trust Interests to be oreated in accordance with this Plan and the
Litigation Trust shall be allocated as follows:

(i) the Affected Creditors shall be collectively entitled to 75olo of such
Litigation Trust Interests; and

(ii) the Noteholder Clæs Action Claimants shall be collectively entitled to
25% of suoh Litigation Trust Interests,

which allocations shall occur at the times and in the maRner set forth in section
6.4 hereof and shall be recorded by the Litigation Trustee in its registry of
Litigation Trust Interests.

(b) Notwithstanding anything to the contrary in section 4.11(a) hereof, if any of the
Noteholder Class Action Claims against any of the Third Parry Defendants are
finally resolved (whether by final judgment, settlement or any other binding
means of resolution) within two years of the Plan Implementation Date, then the
Litigation Trust Interests to which the applicable Noteholder Class Action
Claimants would otherwise have been entitled in respect of such Noteholder Class
Action Claims pursuant to section a.l1(aXii) hereof (based on the amount of suoh
resolved Noteholder Class Action Claims in proportion to all Noteholder Class
Action Claims in existence as of the Claims Bar Date) shall be fully, finally,
inevocably and forever cancelled.

4,12 Litigation Trust Claims

(a) At any time prior to the Plan Implementation Date, SFC and the Initial
Consenting Noteholders may agree to exclude one or more Causes of Action from
the Litigation Trust Claims and/or to specify that any Causes of Action against a
specified Person will not constitute Litigation Trust Claims ("Excluded
Litigation Trust Claims"), in which case, any such Causes of Action shall not bo
transferred to the Litigation Trust on the Plan Implementation Date. Any such
Excluded Litigation Trust Claims shall be fully, frnally, irrevocably and forever
compromised, released, discharged, cancelled and baned on the Plan
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Implementation Date in accordance with Article 7 hereof. All Affected Creditors
shall be deemed to consent to such treatment of Excluded Lítigation Trust Claims
pursuant to this section 4.12(a).

(b) All Causes of Action against the Underwrìters by (Ð SFC or (ii) the Trustees (on
behalf of the Noteholders) shall be deemed to be Excluded Litigation Trust
Claims that are fully, flrnally, inevocably and forever compromisãd, released,
discharged, cancelled and baned on the Plan Implementation Date in accordance
with Article 7 hereof, provided that, unless otherwise agreed by SFC and the
Initial Consenting Noteholders prior to the Plan Implemeniation Date in
accordance with section 4.12(a) hereof, any such Causes of Action for fraud or
criminal conduct shall not constitute Excluded Litigation Trust Claims and shall
be transferred to the Litigation Trust in accordance with section 6.4(o) hereof.

(c) At any time from and after the Plan Implementation Date, and subject to the prior
consent of the Initial Consenting Noteholders and the terms of the Litigation Trust
Agreement, the Litigation Trustee shall have the right to seek and obtain an order
from any court of competent jurisdiction, including an Order of the Court in the
CCAA or otherwise, that gives effect to any releases of any Litigation Trust
Claims agreed to by the Litigation Trustee in accordanoe with the Litigation Trust
Agreement, including a release that fully, finally, irrevocably and forever
compromises, releases, discharges, cancels and bars the applicable Litigation
Trust Claims as if they were Excluded Litigation Trust Claims released in
accordance with Article 7 hereof. All Affected Creditors shall be deemed to
consent to any such treatment of any Litigation Trust Claims pursuant to this
section 4.12(b),

4.13 Multiple Affected Claims

On the Plan Implementation Date, any and all liabilities for and guarantees and
indemnities of the payment or performance of any Affected Claim, Unaffected Claim, Section
5.1(2) D&O Claim, Conspiràcy Claim, Continuing Other D&O Claim or Non-Released D&O
Claim by atty of the Subsidia¡ies, and any purported liability for the payment or performance of
such Affected Claim, Unaffected Claim, Section 5.1(2) D&O Claim, Conspiracy Claim,
Continuing Other D&O Claim or Non-Released D&O Claim by Newco or Newco II, will be
deemed eliminated and cancelled, and no Person shall have any rights whatsoever to pursue or
enforce any such liabilities for or guarantees or indemnities of the payment or performance of
any such Affected Claim, Unaffected Claim, Section 5.1(2) D&O Claim, Conspiracy Claim,
Continuing Other D&O Claim or Non-Released D&O Claim against any Subsidiary, Newco or
Newco II.

4,14 Interest

Subject to section 12,4 hereof, no holder of an Affected Claim shall be entitled to interest
accruing on or after the Filing Date.
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4.15 Existing Shares

Holders of Existing Shares and Equity Interests shall not receive any consideration or
distributions under the Plan in respect thereof and shall not be entitled to vote on the plan at the
Meeting. Unless otherwise agreed between the Monitor, SFC and the Initial Consenting
Noteholders, all Existing Shares and Equity Interests shali be fully, finally and inevocabl!
cancelled in accordance with and at the time specified in section 6.5 hereof.

4,16 Canadian Exempt plans

by a plan which is exempt from tax undcr part
ple, a registered retirement savings plan), such
Newco (if Newco so agrees) and the Litigation
o have the Newco Shares, Newco Notes and
under this Plan directed to (or in the case of

Lítigation Trust Interests, registered in the name of ) an affiliate of such Affected C;iil;rh;
annuitant or controlling person of the governing tax-defened plan.
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ARTICLE 5
DISTRIBUTION MECHANICS

5.1 Letters of Instruction

In order to issue (i) Newco Shares and Newco Notes to ordinary Aflected Creditors and(ii) Newco Shares to Early Consent Noteholders, the following steps witiUe taken:

(a) with respect to Ordinary Affected Creditors with Proven Claims or Unresolved
Claims:

(Ð on the next Business Day following the Dishibution Record Date, the
Monitor shall send blank Letters of Instruction by prepaid first class mail,
courier, email or facsimile to each such ordinary Ãaôcted creditor to thó
address of each suah ordinary Affected creditor (as specified in the
applicable Proof of ctaim) as of the Distribution iecoid Date, or as
evidenced by any assignment or transfer in accordance with section 5.10;

(ii) Creditor shall delivér to the Monitor a duly
r of Instruction that must be reeeived by the
e that is seven (7) Business Days after the

e or such other date as the Monitor may
determine; and

(iii) any such Ordinary Affected Creditor that does not return a Letter of
Instruction to the Monitor in accordance with section 5.1(a)(ii) shall be
deemed to have requested that such ordinary Affected creditorls Newco
shares and Newco- NoJeg be registered or âistributed, as appricabre, in
accordance with the information set out in such ordinary Affected
Creditor's Proof of Claim; and
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(b) with respect to Early Consent Noteholders:

(i) on the next Business Day following the Disbibution Record Date theMonitor shall send blmk Lette
courier, email or facsimile
address of each such Ear' Monitor on or before the Di

(ii) each Early Consent Noteho
completed and executed Lett
Monitor on or before the d
Disüibution Rocord Dare
determine; and

(iii) any such Early Consent Noteholder that does not return a Letter of
in accordance with section s.I(bXiD shall be
that such Early Consent Noteholdàr;s Newco
egistered, as applicable, in accordance with
the Monitor on or before the Distibution

Distribution Mechanics with respect to Newco shares and Newco Notes

Date:

(i) in rcspect of the Ordinary Affected Creditors with proven Claims;

(A) the number of Newco Shares that each such Ordinary Affected
creditor is entitled to receive in accordance with ,""iio" 4.r(a)
hereof; and

(B) the amount of Newco Notes that each such ordinary Affeçtedcreditor is entitled to receive in accordance with ,""ii* +.iol
hereof,

all of which Newco shares and Newco Notes shall be issued to suchordinary Affected Creditors and distributed 
-in 

accordance w.ith thisArticle 5;

(ii) in respect of the ordinary Affected Creditors with Un¡esolved Claims:

(A) the number of Newco shares that each such ordinary Affectedcreditor would have been entitled to receive in accoråan"" *iil,section 4.r(a) hereof had such ordinary Affected creditor,s
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Uffesolved Claim been a
Implementation Date; and

Proven Claim on the Plan

(B) the amount of Newco Notes that each such ordinary Affected
Creditor would have been entitled to receive in accoráance with
section 4.1(b) hereof had such ordinary Affected creditor,s
unresolved claim been a proven claim on the plan
Implementation Date,

all of which Newco Shares and Newco Notes shall be issued in the name
of the Unresolved Claims Escrow Agent for the benefit of the Persons
entitled thereto under the plan, which Newco shæes and Newco Notes
shall comprise part of the Unresolved Claims Reserve and shall be held in
glorow by the Unresolved Claims Escrow Agent r¡ntil released and
distributed in accordance with this Article 5;

(iiD in respect of the Noteholders:

(A) the number of Newco Shares that the Trustees are collectively
required to receive such that, upon disüibution to the Noteholders
in aocordance with this Article 5, each individual Noteholder
receives the number of Newco Sha¡es to which it is entitled in
accordance with section 4.1(a) hereof; and

(B) the amount of Newco Notes that the Trustees are co.llectively
required to receive such that, upon distribution to the Noteholders
in accordance with this A¡ticle 5, each individual Noteholder
receives the amount of Newco Notes to which it is entitled in
accordance with section 4.1(b) hereot

all of which Newco Shares and Newco Notes shall be issued to .such

Noteholders and distributed in accordance with this.A¡ticle 5; and

(iv) in respect of Early Consent Noteholders, the number of Newco Shares that
each such Early Consent Noteholder is entitled to receive ìn accordance
with section 4.3 hereof, all of which Newco Shares shall be issued to such
Early Consent Noteholders and distributed in accordance with this Article
5.

The direction delivered by the Monitor in respect of the applicable Ordinary
Affocted Creditors and Early Consent Noteholders shall: le) indicate ttre
registration and delivery details of each applicable Ordinary Affected Creditor
and Early Consent Noteholder based on the information prescribed in section 5.1.
and (B) specifo the number of Newco shares and, in the case of ordinarv
Affected Creditors, the amount of Newco Notes to be issued to each such person
on the applicable Distribution Date. The direction delivered by the Monitor in
respect of the Noteholders shall: (C) indicate that the registration and delivery
details with respect to the number of Newco Shares and ariount of Newco Notes
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(b)

to be dishibuted to each Noteholder will be the same as the registration anddelivery details in effect with respect to the Notes frrfA Uy .urh Noteholder as ofthe Distribution Record Date; *ä p¡ ,p.
the amount of Newco Notes to be issieá t
satisffing the entitlements of the Noteho
4.1(b) hereof. The direction delivered by
Sha¡es and Newco Notes to be issue¿ in ttre name of the Unresolved ClaimsEscrow Agent, for the benefit of the Persons entitled thereto under the plan, forpurposes of the unresolved claims Reserve shall specifi the numbe.r of Newcoshares zurd the amount of Newoo Notes to be issued in the name of the
Unresolved Claims Escrow Agent for that purpose.

If the registers for the Newco Shares and/or Newco Notes a¡e maintained by the
Transfer Agent in a direct 

_regishation system (without certificates), td Mái¡g,
and/or Newco and/or the unresolved clâims Eicrow Agent, as apiiicaule, shalr,
on the Initial Distribution Date or dny subsequent Distrib-ution Datã, as applicable:

(i) instruct the Transfer Agent to record, and the Transfer Agent shall record,
in the Direct Registration Account of each applicable Oidinary eg""t"à
Creditor and each Early Consent Noteholder tirã number of Newco Shares
and, in the case of ordinary Affected creditors, the amount of Newco
Notes that are to be distributed to each such Person, and the Monitor
and/or Newco and/or the unresolved claims Escrow Agent, as applicable,
shall send or cause to be sent to each such Ordinary Affected CrËditor and
Early Consent Noteholder a Direct Registration Tr-ansaction Advice based
on the delivery information as determined pursuantto section 5,1; and

(ii) with respect to the distribution of Newco Shares and/or Newco Notes to
Noteholders:

(A)

(B)

if the Newco sha¡es and/or Newco Notes are DTC eligible, the
Monitor and/or Newco and/or the unresolved craimr- Er".o*

Newco Notes to the applicable Noteholders, in the applicable
amounts, through the facilities of DTC in accordanóe with
customary practices and procedures; and
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participants (by way of a letter of transmittal process or such other
process as agreed by SFC, the Monitor, the Trustees and the Initial
Consenting Noteholders), and the Transfer Agent shall (A) register
such Newco Shares and/or Newco Notes, in the applicable
amounts, in the Direct Registration Accounts of the applicable
Noteholders; and (B) send or cause to be sent to each Noteholder a
Direct Registration Transaction Advice in accordance \ rith
customary practices and procedures; provided that the Transfer
Agent shall not be permitted to effect the foregoing regìstrations
without the prior written consent of the Trustees,

(c) If the registers for the Newco Shares and/or Newso Notes are not maintained by
the Transfer Agent in a direct registration system, Newco shall prepare and
deliver to the Monitor and/or the Unresolved Claims Escrow Agent, as applicable,
and the Monitor and/or the Unresolved Claims Escrow Agent, as applicable, shall
promptly thereafter, on the Initial Distribution Date or any subsequent
Distribution Date, as applicable:

(i) deliver to each Ordinary Affected Creditor and each Early Consent
Noteholder Newco Sha¡e Certificates and, in the case of Ordinary
Affected Creditors, Newco Note Certificates representing the applicable
number of Newco Shares and the applicable amount of Newco Notes that
a¡e to be distributed to each such Person; and

(ii) with respect to the dishibution of Newco Shares and/or Newco Notes to
Noteholders:

(A) if the Newco Shares and/or Newco Notes are DTC eligible, the
Monitor and/or Newco and/or the Unresolved Claims Escrow
Agent as applicable, shall distribute to DTC (or its nominee), for
the benefit of the Noteholders, Newco Share Certificates and/or
Newco Note Certificates representing the aggregate of all Newco

.Shares and Newco Notes to be distributed to the Noteholders on
such Dishibution Date, and the Trustees shall provide their consent
to DTC to the distribution of such Newco Shares and Newco Notes
to the applicable Noteholders, in the applicable amounts, through
the facilities of DTC in accordance with customary practices and
prooedures; and

(B) if the Newco Shares and/or Newco Notes are not DTC eligible, the
Monitor and/or Newco and/or the Unresolved Claims Escrow
Agent, as applicable, shall dish'ibute to the applicable Trustees,
Newco Share Certifìcates and/or Newco Note Certificates
representing the aggregate of all Newco Shares and/or Newco
Notes to be distributed to the Noteholders on such Distribution
Date, and the Trustees shall make delivery of such Newco Share
certificates and Newco Note certificates, in the applicable
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amounts, directly to the applicable Noteholders pursuant to the
delivery instructions obtained through DTC and the DTC
participants (by way of a letter of tansmittal process or such other
process as agreed by SFC, the Monitor, the Trustees and the Initial
Consenting Noteholders), all of which shall occur in accordance
with customary practioes and procedures.

(d) Upon receipt of and in accordance with written instructions from the Monitor, the
Trustees shall instruct DTC to and DTC shall: (i) set up an escrow position
reptesenting the respective positions of the Noteholders as of the Distribution
Record Date for the purpose of making distributions on the Initial Distribution
Date and any subsequent Dishibution Dates (the "Distribution Escrow
Position"); and (ii) block any ñ¡rther trading of the Notes, effective as of the close
of business on the day immediately preceding the Plan Implementation Date, all
in accordance with DTC's customary practioes and procedures,

(e) The Monitor, Newco, Newco II, the Trustees, SFC, the Named Directors and
Officers and the Transfer Agent shall have no liability or obligation in respect of
deliveries by DTC (or its nominee) to the DTC participants or the Noteholders
pursuant to this Article 5.

5.3 Allocation of titigation Trust Interests

The Litigatioñ Trustee shall administer the Litigation Trust Claims and the Litigation
Funding Amount for the benefit of the Persons that are entitled to the Litigation Trust Interests
and shall maintain aregistry of such Persons as follows:

(a) with respect to Affected Creditors:

(i) the Litigation Trustee shall maintain a record of the amount of Litigation
Trust Interests that each Ordinary Affected Creditor is entitled to receive
in accordance with sections 4, I (c) and 4.1 I (a) hereof;

(ii) the Litigation Trustee shall maintain a record of the aggregate amount of
all Litigation Trust Interests to which the Noteholders are collectively
entitled in accordance with sections a,l(c) and 4.11(a) hereof, and if cash
is distributed from the Litigation Trust to Persons with Litigation Trust
Interests, the amount of such cash that is payable to the Noteholders will
be distributed through the Distribution Essrow Position (such that each
beneficial Noteholder will receive a percentage of such cash distribution
that is equal to its entitlement to Litigation Trust Interests (as set forth in
section  .l (c) hereof) as a percentage of all Litigation Trust Interests); and

(iii) with respect to any Litigation Trust Interests to be allocated in respect of
the Unresolved Claims Reserve, the Litigation Trustee shall record such
Litigation Trust Interests in the name of the Unresolved Claims Escrow
Agent, for the benefit of the Persons entitled thereto in accordance with
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this Plan, which shall be held by the uffesolved claims Escrow Agent in
eserow until released and distributed unless and until otherwise directed
by the Monitor in accordance with this plan;

(b) with respect to the Noteholder Class Action Claimants, the Litigation Trustee
shall maintain a record of the aggregate of all Litigation Trust Intèrests that the
Noteholder Class Action Claimants are entitled to receive pursuant to sections
4,4(Ð and 4.ll(a) hereof, provided that such record shall be maintained in the
name of the Noteholder Class Action Representative, to be allocated to individual
Noteholder Class Action Claimants in any manner ordereil by the applicable Class
Action Court, and provided further that if any such Lítigation Trust Interests are
cancelled in accordance with section 4,ll(b) hereof, the Litigation Trustee shall
record such cancellation in its regístry of Litigation Trust Interests.

5.4 Treatment of Undeliverable Distributions

If any distribution under section 5.2 or section 5.3 of Newco Shares, Newco Notes or
Litigation Trust Interests is undeliverable (that is, for greater certainty, that it cannot be properly
registered or delivered to the Applicable Affected Creditor because of inadequate or inconect
registration or delivery information or otherwise) (an "Undeliverable Distribution"), ít shall be
delivered to SFC Escrow Co., whioh shall hold suoh Undeliverable Distribution in escrow and
administer it in accordance with this section 5,4. No further distibutions in respect of an
Undelive¡able Distribution shall be made unless and until SFC and the Monitor are notified by
tho applicable Person of its current add¡oss and/or registration information, as applicable, at
which time the Monitor shall direct SFC Escrow Co, to make all such distríbutions to such
Petson, and SFC Escrow Co, shall make all such distrìbutions to such Person, All claims for
Undeliverable Distributions must be made on or before the date that is six months following the
ftnal Distribution Date, after which date the right to receive distributions under this Plan in
respect of such Undeliverable D.ishibutions shall be fully, finally, inevooably and forever
compromised, released, discharged, cancelled and baned, without any compensation therefore,
notwithstanding any federal, state or provincial laws to the contrary, at which time any such
Undeliverable Distributions held by SFC Escrow Co. shall be deemed to have been gifted by the
owner of the Undelìverable Distribution to Newco or the Litigation Trust, as applicable, without
consideration, and, in the case of Newco Shares, Newco Notes and Litigation Trust lnterests,
shall be cancelled by Newco and the Litigation Trustee, as applicable, Nothing contained in the
Plan shall require SFC, the Monitor, SFC Escrow Co, or any other Person to attempt to locate
any owner of an Undeliverable Distribution, No interest is payable in respect of an
Undeliverable Distribution. Any distribution under this Plan on account of the Notes, other than
any distributions in respect of Litigation Trust Interests, shall be deemed made when delivered to
DTC or the applioable Trustee, as applicable, for subsequent distribution to the applicable
Noteholders in accordance with section 5.2.

Procedure for Distributions Regarding Unresolved Claims

(a) An Affected Creditor that has asserted an Unresolved Claim will not be entitled to
receive a distribution under the Plan in respect of such Unresolved Claim or any
portion thereof unless and until such Unresolved Claim becomes a Proven Claim.

5.5



i 09

(b)

(c)
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Distributions in tespect of any Unresolved Claim in existence at the plan
Implementation Date will be held in escro\ry by the Unresolved Claims Escrow
Agent in the Unresolved Claims Reserve until settlement or final determination of
the Unresolved Claim in accordance with the Claims Procedure Order, the
Meeting Order or this Plan, as applicable.

To the extent that Unresolved Claims become Proven Claims or are finally
disallowed, the unresolved Claims Escrow Agent shall release from ,r.ro* anä
deliver (or in the case of Litigation Trust Inierests, cause to be registered).the
following from the Un¡esolved Claims Reserve (on the next Dishibution Date, as
d_etermined by the Monitor with the consent of SFC and the Initial Consenting
Noteholders):

(i) in the case of Affected Creditors whose Unresolved Claims are ultimately
determined, in whole or in part, to be proven claims, the unresolveä
Claims Escrow Agent shall release from escrow and deliver to such
Affected creditor that number of Newco shares, Newco Notes and
Litigation Trust Interests (and any income or proceeds therefrom) that
such Affected Creditor is entitled to receive in respect of its Proven Claim
pursuant to section 4.1 hereof;

(ii) in the case of Affected Creditors whose Unresolved Claims are ultimately
determined, in whole or in part, to be dìsallowed, the unresolved claims
Escrow Agent shall release from escrow and deliver to all Affected, creditors with Proven claims the number of Newco shares, Newco Notes
and Litigation Trust Interests (and any income or proceeds therefrom) that
had been reserved in the Unresolved Claims Reserve for such Afected
Creditor whose Unresolved Claims has been disallowed, Claims such that,
following such delivery, all of the Affected Creditors with Proven Claims
have received the amount of Newco Shares, Newco Notes and Litigation
Trust Interests that they are entitled to receive pursuant to section 4.1
hereof, which delivery shall be effected in accordance with sections 5.2
and 5.3 hereof.

As soon as practicable following the date that all Unresolved Claims have been
finally resolved and any required distributions contemplated in section 5.5(c) have
been made, the Unresolved Claims Escrow Agent shall distribute (or in the case
of Litigation Trust Interests, cause to be registered) any Litigation Trust Interests,
Newco shares and Newco Notes (and any income or proceeds therefrom), as
applicable, remaining in the Unresolved Claims Reserye to the Affected Creditors
with Proven Claims such that after giving effect to such distributions each sueh
Affected Creditor has received the amount of Litigation Trust Interests, Newco
Shares and Newco Notes that it is entitled to receive pursuant to section 4.1
hereof,

During the time that Newco Shares, Newco Notes and/or Litigation Trust Interests
are held in escrow in the unresolved claims Reserve, any income or proceeds

(d)

(e)
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received therefrom or accruing thereon shall be added to the Un¡esolved Claims
Reserve by the Un¡esolved Claims Escrow Agent and no Person shall have any
right to such income or proceeds until such l.fewco Shares, Newco Notes or
Litigation Trust Interests, as applicable, are distributed (or in the case of
Litigation Trust Interests, registered) in accorda¡rce with section 5.5(c) and 5.5(d)
hereof, at which time the recipient thereof shall be entitled to any applicable
income or proceeds therefrom,

(Ð The Unresolved Claims Escrow Agent shall have no benefrcial interest or right in
the Unresolved Claims Reserve. The Unresolved Claims Escrow Agent shall'not
take any step or action with respect to the Un¡esolved Claims Reserve or any
other matter without the consent or direction of the Monitor or the direction of the
Court. The Umesolved Claims Esorow Agent shall forthwith, upon receipt of an
Order of the Court or instn¡ction of the Monitor directing the release of any
Newco Shares, Newco Notes and/or Litigation Trust Interests from the
Unresolved Claims Reserve, comply with any such Order or instruction.

(g) Nothing in this Plan impairs, affects or limits in any way the ability of SFC, the
Monitor or the Initial Consenting Noteholders to seek or obtain an Order, whether
before or after the Plan Implementation Date, directing that any Unresolved
Claims should be disallowed in whole or in part or that such Unresolved Claims
should receive the same or similar heaünent as is afforded to Equity Claims under
the terms of this Plan.

(h) Persons with Unresolved Claims shall have standing in any proceeding in respect
of the determìnation or status of any Unresolved Claim, and Goodmans LLP (in
its capacity as counsel to the Initial Consenting Noteholders) shall have standing
in any such proceeding on behalf of the Initial Consenting Notheolders (in their
capacity as Affected Creditors with Proven Claims).

Tax Refunds

Any input tax credits or ta>< refrrnds received by or on behalf of SFC after the Effective
Time shall, immediately upon receipt thereof be paid directly by, or on behalf of SFC to Newco
without consideration.

5,7 Final Distributions from Reserves

(a) If there is any cash remaining in: (i) the Unaffected Claims Reserve on the date
that all Unaffested Claims have been finally paid or otherwise discharged and/or
(ii) the Administration Charge Reserve on the date that all Clai.ms secured by the
Administration Charge have been finally paid or otherwise discharged, . the
Monitor shall, in each case, forthwith hansfer all such remaining cash to the
Monitor's Post-Implementation Reserve.

(b) The Monitor will not terminate the Monitor's Post-Implementation Reserve prior
to the termination of each of the Unaffected Claims Reserve and the
Administration Charge Reserve. The Monitor may, at any time, from time to time
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and at its sole discretion, release amounts from the Monitor,s post-
Implementation Reserve to Newco. Goodmans LLP (in its capacity as counsel to
the Initial Consenting Noteholders) shall be permitted to apply for an Order of the
Court directing the Monitor to make distibutions from ihe Monitor,s post-
Implementation Reserve. Once the Monitor has determined that the cash
remaining in the Monitor's Post-Implementation Reserve is no longer necessa¡y
for administering SFC or the Clairns Procedure, the Monitor shall forthv/itil
transfer any such remaining cash (the "Remaining Post-Implementation
Reserve Amounf') to Newco,

5.8 Other Payments and Distributions

All other payments and dishibutions to be made pursuant to this Plan shall be made in the
manner described in this Plan, the Sanction Order or any other Order, as applicable.

5.9 Note Indentures to Remain in Effect Soleþ for Purpose of Distributions

Following completion of the steps in the sequence set forth in section 6.4, all debentures,
indentures, notes (including the Notes), certificates, agreements, invoices and other instruments
evidencing Affected Claims will not entitle any ñolder thereof to any compensation or
participation other than as expressly provided for in the Plan and wilt be cancelled and will be
null and void, Any_and all obligations of SFC and the Subsidiaries under and with respect to the
Notes, the Note Indentures and any guarantees or indemnities with respect to the Nótes or the
Note Indentures shall be terminated and canselled on the Plan Imptemeniation Date and shall not
continue beyond the Plan Implementation Date. Notwithstanding the foregoing and anything to
the contrary in the Plan, the Note Indentures shall remain in effect solely fot t¡" pu"poð" ofãn¿
only to the extent necessary to allow the Trustees to make distributions to Noteholders on the
Initial Distribution Date and, as necessary, each subsequent Distribution Date therea.fter, and to
maintain all of the rights and protections afforded to the Trustees as against the Noteholders
under the applicable Note trndentures, including their lien rights with respéct to any distuibutions
under this Plan, until all distributions provided for hereunder have been made to thã Noteholders.
The obligations of the Trustees under or in respect of this Plan shall be solely as expressly set out
herein. Without limiting the generality of the releases, injunctions and other proteotions affìorded
to the Trustees under this Plan and the applicable Note Indentures, the Trustees shall have no
liability whatsoever to any Person resulting from the due performance of their obligations
hereunder, except if such Trustee is adjudged by the express terms of a non-appealable judgment
rendered on a final determination on the merits to have committed gross negligence or witn¡l
misconduct in respect of such matter.

5.10 Assignment of Claims for Distribution Purposes

(a) Assìgnment of Claims by Ordinary Affected Creditors

Subject to any restrictions contained in Applicable Laws, an Ordinary Affected Creditor
may transfer or assign the whole of its Affected Claim after the Meeting piovided that neither
SFC nor Newco nor Newco II nor the Monitor nor the Unresolved Claims Eìcrow Agent shall be
obliged to make distributions to any such hansferee or assignee or otherwise deal with suoh
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until actual
transfer or

been receivgd by SFC and rhe Monitor on or be [äärî::
date as SFC and the Monitor may agree, failing which the original hansferor shall have all
applicable rights as the "Ordinary Affected Creditor" with respect to suoh Affected Claim as if
no transfer of the Affected Claim had occurred. Thereaftet, su.h transferee or assignee shall; for
all purposes in accordance with this plan,
bound by any and all notices previously
Claim. For greater certainty, SFC shall no

(b) Assígnment of Notes

Only those Noteholders who have beneficial ownership of one or more Notes as at the
Dishibution Record Date shall be entitled to receive a distribution under this Plan on the Initial
Distribution Date or any Distibution Date, Noteholders who have beneficial ownership ofNotes
shall not be restricted from hansfening or assigning such Notes prior to or after the Distribution
Record Date (unless the Distibution Record DatJis the Plan Implementation Date), provided
that if such transfer or assignment occurs after the Distribution d.ecord Date, neither SFC nor
Newco nor Newco II nor the Monitor nor the Unresolved Claims Escrow Agent shall have any
obligation to make distributions to any such transferee or assignee of NotÃ in respect of thL
Claims associated therewith, or otherwise deal with such t¡ansfiree or assignee as an Affected
Creditor in respect thereof, Noteholders who assign or acquire Notes añer the Distribution
Record Date shall be wholly responsible for ensuring that Pian distributions in respect of the
Claims associated with such Notes a¡e in fact delivered to the assignee, and the Trustees shall
have no liability in connection therewith.

5.11 WiúhholdingRights

SFC, Newco, Newco II, the Monitor, the Litigation Trustee, the Unresolved Claims
Escrow Agent and/or any other Person making a payment contemplated herein shall be entitled
to deduct and withhold from any consideration payable to any Person such amounts as it is
required to deduct and withhold with respect to such payment under the Canadian Tax Act, the
United States Internal Revenue Code of 1986 or any provision of federal, provincial, territorial,
state, local or foreign Tax laws, in each case, as amended. To the extent that amounts are so
withheld or deducted, such withheld or dedusted amounts shall be treated for all pwposes hereof
as having been paid to the Person in respect of which such withholding was madè, provided that
such amounts are actually remitted to the appropriate Taxing Authority. To the extent that the
amounts so required or permitted to be deducted or withheld from any payment to a Person
exceed the cash pofion of the consideration otherwise payable to that .Person: (i) the payor is
authorized to sell or otherwise dispose of such portion of the consideration as is neceisary to
provide sufficient funds to enable it to comply with such deduction or withholding requirement
or entitlement, and the payor shall notiff the applicable Person thereof and remit to such person
any unapplied balance of the net proceeds of such sale; or (ii) if such sale is not reasonably
possible, the payor shall not be required to make such excess payment until the person has
directly satisfied any such withholding obligation and provides evidence thereof to the payor.
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5,12 X'ractional Interests

No fractional interests of Newco Shares or Newco Notes ("Fractional Interests,') will be
issued under this Plan. For purposes of calculating the numbei of Newco Shares and Newco
Notes to be issued by Newco pursuant to this Plan, recipients of Newco Shares or Newso Notes
will have their entitlements adjusted downwards to the nearest whole number of Neweo Shares
or Newco Notes, as applicable, to eliminate any such Fractional Interests and no compensation
will be given for the Fractional lnterest.

5.13 Further Direction of the Court

The Monitor shall, in its sole discretion, be entitled to seek further direction of tt¡e CowL
in-cluding a plan implementation order, with respect to any matter relating to the implementation
of the plan including with respect to the distribution mechanics and restructuring transaction as
set out in Articles 5 and 6 of this Plan.

ARTICLE 6
RESTRUCTIJRING TRANSACTION

6.1 Corporate Actions

The adoption, execution, delivery, implementation and consummation of all matters
contemplated under the Plan involving corporate aotion of SFC will occur and be effective as of
the Plan Implementation Date, other than such matters occuning on the Equity Cancellation Date
which will occur and be effective on such date, and in either case will be authorized and
approved under the Plan and by the Court, where appropriate, as part of the Sanction Order,. in all
respects and for all purposes without any requirement of fi.¡rther action by shareholders, Directors
or Officers of SFC. AIl necessary approvals to take aotions shall be deemed to have been
obtained from the directors or the shareholders of SFC, as applicable, including the deemed
passing by any class ofshareholders ofany resolution or special resolution and no shareholders'
agreement or agreement between a sha¡eholder and another Person limiting in any way the right
to vote sha¡es held by such shareholder or shateholders with respect to any of the steps
contemplated by the Plan shall be deemed to be effective and shall have no foroe and effect,
provided that, subject to sections 12,6 and 12,7 hereo{ where any matter expressly requires the
consent or approval of SFC, the Initial Consenting Noteholders or SFC's board of directors
pursuant to this Plan, such consent or approval shall not be deemed to be given unless actually
given.

6.2 Incorporation of Newco and Newco II

(a) Newco shall be incorporated prior to the Plan Implementation Date, Newco shall
be authorized to issue an unlimited number of Newco Shares and shall have no
restrictions on the number of its shareholders. At the time that Newco is
incorporated, Newco shall issue one Newco Share to the Initial Newco
Shareholder, as the sole shareholder of Newco, and the Initial Newco Sha¡eholder
shall be deemed to hold the Newco Share for the purpose of facilitating the
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Restrucfuring Transaction. For greater certainty, the Initial Newco Shareholder
shall not hold such Newco Share as agent of or for the benefït of SFC, and SFC
shall have no rights in relation to such Newco Share. Newco shall not carry on
any business or issue any other Newco Shares or other securities until the Þlan
Implementation Date, and then only in accordance with section 6.4 hereof. The
Initial Newco Shareholder shall be deemed to have no liability whatsoever for any
matter pertaining to its status as the Initial Newco Sha¡eholder, other than its
obligations under this Plan to act as the Initial Newco Shareholder.

(b) Newco II shall be incorporated prior to the Plan Implementation Date as a wholly-
owned subsidiary of Newco. The memorandum and articles of association of
Newco II will be in a form customary for a wholly-owned subsidiary under the
applicable jurisidiction and the initial board of directors of Newco II will consist
of the same Persons appointed as the directors of Newco on or prior to the Plan
Implementation Date.

6.3 Incorporation of SFC Escrow Co.

SFC Escrow Co. shall be incorporated prior to the Plan Implementation Date, SFC
Esc¡ow Co. shall be incorporated under the laws of the Cayman Islands, or such other
jurisdiction as may be agreed by SFC, the Monitor and the Initial Conseuting Noteholders. The
sole director of SFC Escrow Co. shall be Codan Services (Cayman) Limited, or such other
Person ru¡ may be agreed by SFC, the Monitor and the Initial Consenting Noteholders. At the
time that SFC Escrow Co, is incorporated, SFC Escrow Co. shall issue one share (the 'ISFC
Escrow Co. Share") to SFC, as the sole shareholder of SFC Escrow Co. and SFi shall be
deemed to hold the SFC Escrow Co. Share for the purpose of facilitating the Restructuring
Transaction. SFC Escrow Co. shall have no assets other than any assets that it is required to holã
in escrow pursuant to the terms of this Plan, and it shall have no liabilities other than its
obligations as set fofth in this Plan. SFC Escrow Co. shall not carry on any business or issue any
shares or other securities (other than the SFC Escrow Co. Share). The sole activity and function
of SFC Escrow Co. shall be to perform the obligations of the Unresolved Claims Escrow Agent
as set forth in this Plan and to administer Undeliverable Distributions as set forth in section 5.4
of this Plan, SFC Escrow Co. shall not make any sale, distuibution, transf,er or conveyance of
any Newco Shares, Newco Notes or any other assets or property that it holds unless it is directed
to do so by an Order of the Court or by a written direction from the Monitor, in which case SFC
Escrow Co. shall promptly comply with such Order of the Court or such written direction from
the Monitor. SFC shall not sell, transfer or convey the SFC Escrow Co. Share nor ef,fect or cause
to be effected any liquidation, dissolution, merger or other corporate reorganization of SFC
Essrow Co. unless it is directed to do so by an Order of the Court or by a written direction from
the Monitor, in which case SFC shall promptly comply with such Order of the Court or such
written direction from the Monitor. SFC Escrow Co. shall not exercise any voting rights
(including any right to vote at a meeting of shareholders or creditors held or in any-written
resolution) in respect of Newco Shares or Newco Notes held in the Unresolved Claims Reserve.
SFC Escrow Co, shall not be entitled to receive any compensation for the performance of its
obligations under this Plan.
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6,4 Plan Implementation Date Transactions

::::JÏ,ï";ffi;iil :lH ffiïtr*,:!
^ (a) to (f) (Cash payments) shall occur

simultaneously and tltpt (t) to (w) @eleases) shall ocôur iimultaneòusly) without any fr¡rther act
or formality, on the Plan Implemeniation Date beginning at the Effectivó tir, (or in such other
manner or order or at such other time or times ai SfC, ttr" Monitor and the mìti¿ Consenting
Noteholders may agree):

Cash Pøymcnß ønd Satísføctíon of Líen Clølms

(a) SFC shall- pay required funds to the Monitor for the purpose of funding the
Unaffested Claims Reserve, and the Monitor shall hold uù u¿minister such tm¿s
in tn¡st for the purpose of paying the Unaffected Claims pursuant to the plan.

(b) SFC shall p.ay the required funds to the Monitor for the purpose of frrnding the
Administration Charge Reserve, and the Monitor shall hold and administer-such
funds in trust for the purpose of paying Unafflected Claims secured by
Administration Charge.

(c) SFC shall pay the required fi¡nds to the Monitor for the purpose of firnding the
Monitor's Post-Implementation Reserve, and the tr¿onitor shall hold end
administer such funds in trust for the puryose of administering SFC, aÍ¡ necessary,
from and after the PIan Implementation Date.

(d) SFC shall pay to the Noteholder Advisors and the Initial Consenting Noteholders,
as applicable, each such Person's respective portion of the Expense
Reimbursement. SFC shall pay all fees and 

"*penseJ 
owing to each of tne Sf'C

Advisors, the advisors to the current Boa¡d of Direotors of SFC, Chandler Fraser
Keating Limited and Spencer Stuart and SFC or any of the Subsidiaries .shall pay
all fees and expenses owing to each of Indufor Asia Pacific Limited and Stewart
Murray (Singapore) Pte. Ltd. If requested by the Monitor (with the consent of the
Initial Consenting Noteholders) no more than 10 days prior to the plan
Implementation Date and provided that all fees and expenses set out in all
previous invoices rendered by the applicable Person to SFC have been paid, SFC
and the Subsidiaries, as applicable, shall, with respect to the final one or two
invoices rendered prior to the Plan Implementation Date, pay any such fees and
expenses to such Persons for all work up to and including the Plan
Implementation Date (including any reasonable estimates of work to be
performed on the Plan Implementation Date) first by applying any such monetary
retainers currently held by such Persons and then by payitrg any remaining
balance in cash.

(e) If requested by the Monitor (with the consent of the Initial Consenting
Noteholders) prior to the Plan Implementation Date, any Person with a ronrtut!
retainer from SFC that remains outstanding following thê steps and payment of aÍl
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fees and expenses set out in section 6.4(d) hereof shall pay to SFC in cæh the fi¡ll
amount of such remaining retainer, less any amount permitted by the Monitor
(with the Consent of the Initial Consenting Noteholders and after prior discussion
with the applicable Person as to any remaining work that may reasonably be
required) to remain as a continuing monetary retainer in corurection with
completion of any remaining work after the Plan Implementation Date that may
be requested by.the Monitor, SFC or the Initial Consenting Noteholders (each
such continuing monetary retainer being a "Permitted ContÍnuing Retainer").
Such Persons shall have no duty or obligation to perform any frrrther work or
tasks in respect of SFC unless such Persons are satisfied that they æe holding
adequate retainers or other seourity or have received payment to compensate them
for all fees and expenses in respect of such work or tæks. The obligation of such
Persons to repay the remaining amounts of any monetary retainers (including the
unused portions of any Permitted Continuing Retainers) and all cash received
therefrom shall oonstitute SFC Assets,

(Ð The Lien Claims shall be satisfred in accordance with section 4.2(c) hereof.

Trønsøctíon Steps

(g) All accrued and unpaìd interest owing on, or in respect of, or as part of, Affected
Creditor Claims (including any Accrued Interest on the Notes and any interest
accruing on the Notes or any Ordinary Affected Creditor Claim after the Filing
Date) shall be fully, finally, irrevocably and forever compromised, released,
discharged, cancelled and barred for no consideration, and from and a^frer the
ocsunence of this step, no Person shall havo any entitlement to any,such accrued
and unpaid interest.

(h) AIt of the Affected Creditors shall be deemed to assign, transfer and convey to
Newco all of their Affected Creditor Claims, and from and after the occurrence of
this step, Newco shall be the legal and beneficial owner of all Affeoted Creditor
Claims. In exchange for the assignment, üansfer and conveyance of the Affected
Creditor Claims to Newco:

(i) with respect to Affected Creditor Claims that are Proven claims at the
Effective Time:

(A) Newco shall issue to each applicable Affected Creditor the number
of Nowco Shares that each such Affected Creditor is entitled to
receive in accordance with section 4,1(a) hereof;

(B) Newco shall issue to each applicable Affected Creditor the amount
of Newco Notes that each such Affected creditor is entitled to
receive in accordance with section 4.1(b) hereof;

(c) Newco shall issue to each of the Early consent Notehorders the
number of Newco shares that each such Early consent Noteholder
is entitled to receive pursuant to section 4.3 hereof;
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(D) such Affected Creditors shall be entitled to receive the Litigation
Trust Interests to be acquired by Newco in section 6.4(q) hereo{
following the establishment of the Litigation T.rust;

(E) such Affected Creditors shall be entitled to receive, at the time or
times contemplated in sections 5.5(c) and 5.5(d) hereof the Newco
Shares, Newco Notes and Litigation Trust Interests that a¡e
subsequently distributed to (or in the case of Litigation Trust
Interests registered for the benefit of) Affected creditors with
Proven Claims pursuant to sections 5.5(c) and 5.5(d) hereof (if
mY),

and all such Newco Shares and Newco Notes shall be distributed in the
manner described in section 5.2 hereof; and

(ii) with respect to Affected Creditor Claims that are Unresolved Claims as at
the Effective Time, Newco shall issue in the name of the Unresolved
Claims Escrow Agen! for the benefit of the Persons entitled thereto under
the Plan, the Newco Shares and the Newoo Notes that would have been
distributed to the applicable Affected Creditors in respect of such
Unresolved Claims if such Unresolved Claims had .been Proven Claims at
the Effective Time; such Newco Shares, Newco Notes and Litigation
Trust Interests acquired by Newco in section 6.4(q) and assigned tã and
registered in the name of the Unresolved Claims Eserow Agent in
accordance with section 6.4(r) shall comprise part of the Unresolved
Claims Reserve and the Un¡esolved Claims Escrow Agent shall hold all
such Newco Shares, Newco Notes and Litigation Trust Interests in escrow
for the benefit of those Persons entitled to receive distributions thereof
pursuant to the Plan.

(D The initial Newco Share in the capital of Newco held by the Initial Newco
shareholder shall be redeemed and cancelled for no consideration.

O SFC shall be deemed to assign, transfer and convey to SFC Barbados those SFC
Intercompany Claims and/or Equity lnterests in one or more Direct Subsidiaries
as agreed to by SFC and the Initial Consenting Noteholders prior to the Plan
lmplementation Date (the "Barbados Property") first in full repayment of the
Balbados Loans and second, to the extent the fair market value of the Barbados
Property exceeds the amount owing under the Barbados Loans, as a contribution
to the capital of SFC Barbados by SFC. Immediately after the time of such
assignment, transfer and conveyance, the Barbados Loans shall be considered to
be fully paid by SFC and no longer outstanding.

(k) SFC shall be deemed to assign, hansfer and convey to Newco all shares and other
Equity Interests (other than the Barbados Property) in .the capital of (i) the Direct
Subsidiaries and (ii) any other Subsidiaries that are directly o*Àá¿ by SFC
immediately prior to the Effective Time, other than SFC Escrow Co, (ail such
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shares and other equity interests being the "I)irect Subsidiary Shares',) for a
purchase price equal to the fair market value of the Direct Subsidiary Shares and,
in consideration therefor, Newco shatl be deemed to pay to SFC consideration
equal to the fair market value of the Dir.ect subsidiary Shares, which
consideration shall be comprised of a U.S, dollar denominated demand non-
interest-bearing promissory note issued to sFC by Newco having a principal
amount equal to the fair market value of the Direct Subsidiary Shares (the
"Ne\ilco Promissory Note 1"). At the time of such assignmen! hansfer and
conveyance, all prior rights that Newco had to acquire the Direct Subsidiary
Shares, under the Plan or otherwise, shall cease to be outstanding. For greãter
certainty, sFC shall not assign, transfer or convey the sFC Escrow õo. share, and
the SFC Escrow Co. Share shall remain the þroperty of SFC.

If the Initial consenting Noteholders and sFC agree prior to the plan
Implementation Date, there will be a set-off of any SFC Inteicompany Claim so
agreed against a Subsidiary Intercompany Claim owing betwoen SFC and the
same Subsidiary. In such case, the amounts will be set-off in repayment of both
claims to the extent of the lesser of the two amounts, and the excèsé (if any) sha[
continue as an sFC Intercompany clairn or a Subsidiary Intercompany ciaim, as
applicable.

sFC shall be deemed to assign, transfer and convey to Newco all sFC
Intercompany Claims (other than the SFC Intercompany Claims transfened to
SFC Barbados in .section 6.4O hereof or set-offpursuant to section 6.4(l) hereof)
for,a purchase price equal to the fair market value of such SFC Inteieompany
claims and, in consideration therefor, Newco shall be deemed to pay sFC
consideration equal to the fair market value of the SFC Intercompany Claims,
which consideration shall be comprised of the fotlowing: (i) the assumption by
Newco of all of SFC's oblÍgations to the Subsidiaries in respect of Subsidiary
Intercompany Claims (other than the Subsidiary Intercompany Claims set-off
pursuant to section 6.4(l) hereoÐ; and (iÐ if the fair market value of the
transferred SFC Intercompany Claims exceeds the fair market value of the
assumed Subsidiary lntercompany Claims, Newco shall issueto SFC a U.S, dollar
denominated demand non-interest-bearing promissory note having a principal
amount equal to such excess (the "Newco Promissory Note 2").

sFC shall be deemed to assign, hansfer and convey to Newco all other sFC
Assets (namely, all SFC Assets other than the Direct Subsidiary Shares and the
SFC Intercompany Claims (which shall have already been transferred to Newco
in accordance with sections 6.4(k) and 6.4(m) hereof)), for a purchase price equal
to the fair market value of such other SFC Assets and, in consideration therefor,
Newco shall be deemed to pay to SFC consideration equal to the fair ma¡ket value
of such other SFC Assets, which consideration shall be comprised of a U,S, dollar
denominated demand non-interest-bearing promissory noie issued to sFC by
Neweo having a principal amount equal to the fair market value of such other
SFC Assets (the "Newco Promissory Note 3,').

(m)

(n)
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SFC shall establish the Litigation Trust and SFC and the Trustees (on behalf of
the Noteholders) shall be deemed to convey, hansfer and assign to tire Litigation
Trustee all of their respective rights, title and interest in and to ttr" Litigation Trust
Claims. SFC shall advance the Litigation Funding Amount to thã Litigation
Trustee.for use by the Litigation Trustee in prosecuting the Litigation Trust
Claims in accordance with the Litigation Trust Agreernent, which.advance shall
be deemed to create a non-interest bearing receivable from the Litigation Trustee
in favour of SFC in the amount of the Litigation Funding 

-r\mount 
(the

"I.itigation f,'unding Receivable"). The Litigation Funding Amount ànd
Litigation Trust Claims shall be managed by the Litigation Trustei in accordance
with the terms and conditions of the Litigation Trust Ãgreement,

The Litigation Trust shall be deemed to be effective from the time that it is
established in section 6.a(o) hereof. Initially, all of the Litigati.on Trust Interests
shall 

-be 
held by sFC. Immediately thereafrer, sFC shalf assign, convey and

hansfer a portion of the Litigation Trust Interests to the Noteholdir Class Áction
Claimants in accordance with the allocation set forth in section 4,1I hereof.

SFC shall settle and discharge the Affected Creditor Claims by assigning Newco
Promissory Note l, Newco Promissory Note 2 and Newco Þromiõsory Note 3
(collectively, the "Newco Promissory Notes"), the Litigation Funding Rãceivable
and the remaining Litigation Trust Interests held ui sFc to NJwco. such
assignment shall constitute payment, by set-off of the full principal amount of,the
Newco Promissory.Notes and of a portion of the Affected Creditor Claims equal
to the aggregate principal amount of the Newco Promissory Notes, the Litigatìon
Trust Receivable and the fair market value of the Litigation Trust Interests so
transfered (with such payment being allocated first to the Noteholder Claims and
then to the ordinary Affected creditor claims). As a consequence thereof:

(i) Newco shall be deemed to discharge and release SFC of and from all of
SFC's obligations to Newco in respect of the Affected Creditor Claims,
and all of Newco's rights against sFC of any kind in .respect of.the
Afiected Creditor Claìms shall thereupon be ñrlly, finally, irrevocably and
forever compromised, released, discharged and cancelled; and

(ii) SFC shall be deemed to discharge and release Newoo of and from all of
Newco's obligations to sFC in respect of the Newco promissory Notes,
and the Newco Promíssory Notes and atl of SFC's rights against Ñewco in
respect thereof shall thereupon be fully, finally, irrevocably and forever
released, discharged and cancelled.

Newco shall cause a portion of the Litigation Trust Interests it acquired in section
6.4(q) hereof to be assigned to and registered in the ttame õf the Affected
Creditors with Proven Claims as contemplated in section 6.4(h), and with respect
to any Affected Creditor Claims that are Un¡esolved Claims as at the Effective
Time, the remaining Litigation Trust Interests held by Newco that would have
been allocated to the applicable Affected Creditors in iespect of such Unresolved
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Claims if such Unresolved Claims had been Proven Claims at the Effestive Time
shall be assigned and registered by the Litigation Trustee to the Un¡esolved
Claims Escrow Agent and in the name of the Unresolved Claims Escrow Agent,
in escrow for the benefit of Persons entitled thereto, and such Litigation Trust
Interests shall comprise part of the Unresolved Claims Reserve. The Litigation
Trustee shall record entitlements to the Litigation Trust Interests in the manner set
forth in section 5.3,

Cancellatí.on of Inslrumenls and Guørønlees

(s) Subject to section 5.9 hereof, all debenfures, indentures, notes, oertifrcates,
agreements, invoices, guarantees, pledges and other instuments evidencing
Affected Claims, including the Notes.and the Note Indentures, will not entitle any
holder thereof to any compensation or participation other than as expressly
provided for in the Plan and shall be cancelled and will thereupon be null and
void, The Trustees shall be directed by the Court and shall be deemed to have
released, discharged and cancelled any guarantees, indemnities, Encumbrances or
other obligations owing by or in respect of any Subsidiary relating to the Notes or
the Note Indentures.

Releases

Each of Newco and Newco II shall be deemed to have no liability or obligation of
any kind whatsoever for: any Claim (including, notwithstanding anything to the
contrary herein, any Unaffected Claim); any AfÈcted Claim (including any
Affected Creditor Claim, Equity Claim, D&O Claim, D&O Indemnity Claim and
Noteholder Class Action Claim); any Seotion 5.1(2) D&O Claim; any Conspiracy
Claim; any Continuing Other D&O Claim; any Non-Released D&O Claim; any
Class Action Claim; any Class Action Indemnity Claim; any right or claim in
connection with or liability for the Notes or the Note Indenhres; any guarantees,

indemnities, share pledges or Encumbrances relating to the Notes or the Note
Indentures; any right or claim in connection with or liability for the Existing
Shares or other Equity Interests or any other securities of SFC; any rightÉ or
claims of the Third Party Defendants relating to SFC or the Subsidiaries; any right
or claim in connection with or liability for the RSA, the Plan, the CCAA
Proceedings, the Restructuring Transaction, the Litigation Trust, the business and
affìairs of SFC and the Sùbsidiaries (whenever or however conducted), the
administration and/or management of SFC and the Subsidiaries, or any public
filings, statements, disclosures or press releases relating to SFC; any right or
claim in connection with or liability for any guaranty, indemnity or claim for
contribution in respect of any of the foregoing; and any Encumbrance in resþect
of the foregoing, provided only that Newco shall assume SFC's obligations to the
applicable Subsidiaries in respect of the Subsidiary Intercompany Claims
pursuant to section 6,4(l) hereof and Newco II shall assume Newco's obligations
to the applicable Subsidiaries in respect of the Subsidiary Intercompany Claims
pursuant to section 6.a(x) hereof.

c)
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(u) Each of the Charges shall be discharged, released and cancelled.

(v) The releases and injunctions referred to in Article 7 of the Plan shall become
effective in accordance with the Plan.

(w) Any contract defaults arising as a result of the CCAA Proceedings and/or the
implementation of the Plan (including, notwithstanding anything to the contrary
herein, any such contract defaults in respect of, the Unaffected Claims) shall be
deemed to be cured,

Newco II
(x) Newco shall be deerned to assign, transfer and convey to Newco II all of Newoo's

right, title and interest in and to all of its properties, assets and rights of every kind
and description (namely the SFC Assets acquired by Newco pursuant to the Plan)
for a purchase price equal to the fair market value thereof and, in consideration
therefor, Newco II shall be deemed to pay to Newco consideration equal to the
fair market value of such properties, assets and rights (the "Newco II
Consideration"), The Newco II Consideration shall be comprised of: (i) the
assumption by Newco II of any and all indebtedness of Newco other than the
indebtedness of Newco in respect of the Newco Notes (namely, any indebtedness
of Newco in respect of the Subsidiary Intercompany Claims); and (ii) the issuance
to Newco of that number of common shares in Newco II as is necessary to ensure
that the value of the Newco II Consideration is equal to the fai¡ market value of
the properties, assets and rights conveyed by Newco to Newco II pursuant to this
section 6.4(x).

6.5 Cancellation of Existing Shares and Equity Interests

Unless otherwise agreed between the Monitor, SFC and the Initial Consenting
Noteholders, on the Equity Cancellation Date all Existing Shares and Equity Interests shal'l be
fully, finally and irrevocably cancelled, and the following steps will be implemented pursuant to
the Plan as a plan of reorganization under section 191 of the CBCA, to be effected by articles of
reorganization to be filed by SFC, subject to the receipt of any required approvals from the
Ontario Securities Commission with respect to the trades in securities contemplated by the
following:

(a) SFC will create a new class of common shares to be called Class A common
shares that are equivalent to the surrent Existing Shares except that they carry two
votes per share;

(b) SFC will amend the share conditions of the Existing Shares to provide that they
are cancellable for no consideration at such time as determined by the board of
directors of SFC;

(c) prior to the cancellation of the Existing Shares, SFC will issue for nominal
consideration one Class A common share of SFC to the SFC Continuing
Shareholder;
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(d) SFC will cancel the Existing Shæes for no consideration on the Equity
Cancellation Date; and

(e) SFC will apply to Canadian securïties regulatory authorities for SFC to cease to
be a reporting issuer effective immediately before the Effective Time.

Unless otherwise agreed by SFC, the Monitor and the Initial Consenting Noteholders or as
otherwise directed by Order of the Court, SFC shall maintain its corporate ãxistence at all times
from and after the Plan Implementation Date until the later of the datê: (i) on which SFC Escrow
Co. has completed all of its obligations as Un¡esolved Claims Escrow Agent under t¡is Plan; (ii)
on which SFC escrow Co. no longer holds any Undeliverable Distributions delivered to it-in
accordance with the section 5.4 hereof; and (iii) as determined by the Litigation Trustee.

6.6 Transfers and Vesting X'ree and Clear

(a) All of the SFC Assets (including for greater certainty the Direct Subsidiary
Shares, the SFC Intercompany Claims and all other SFC Assets assigned,
tansfened and conveyed to Newco and/or Newco II pursuant to section 6,4) shall
be deemed to vest absolutely in Newco or Newco II, as applicable, free and clear
of and frorn any and all Charges, Claims (including, notwithstanding anything to
the contrary herein, any Unaffected Claims), D&O Claims, D&O Indemnity
Claims, Section 5.1(2) D&O Claims, Conspiracy Claims, Continuing Other D&O
Claims, Non-Released D&O Claims, Affected Claims, Class Action Claims,
Class Action Indemnity Claims, claims or rights of any kind in respect of the
Notes or the Note Indentures, and any right or claim that is based in whole or in
part on facts, underlying hansactions, Causes of Action or events relating to the
Restructuring Transaction, the CCAA Prooeedings or any of the foregoing, and
any guarantees or indemnities with respect to any of the foregoing. Any
Encumbrances or claims affecting, attaching to or relating to the SFC Assets in
respect of the foregoing shall be deemed to be irrevocably expunged and
discharged as against the SFC Assets, and no such Enoumbrances or olaims shall
be pursued or enforceable as against Newco or Newso IL For greater certainty,
with respect to the Subsídiaries, Greenheart and Greenheart's direct and indirect
subsidiaries: (i) the vesting free and clear in Newco and/or Newco 'II, as
applicable, and the expunging and discharging that occurs by operation of this
paragraph shall only apply to SFC's ownership interests in the Subsidiaries,
Greenheart and Greenheart's subsidiaries; and (ii) except as provided for in the
Plan (including this section 6.6(a) and sections 4.9(g), 6.4(k), 6.4(l) and 6.a(m)
hereof and Article 7 hereof) and the Sanction Order, the assets, liabilities,
business and property of the Subsidiaries, Greenheart and Greenhsart's d.ireet and
indirect subsidiaries shall remain unaffected by the Restructuring Transaction.

(b) Any issuance, assignment, transfer or conveyance of any securities, interests,
rights or claims pursuant to the Plan, including the Newco Shares, the Newco
Notes and the Affected Creditor Claims, will be free and clear of and from any
and all Charges, Claims (including, notwithstanding anything to the contrary
herein, any Unaffected Claims), D&O Claims, D&O Indemnity Claims, Affected
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Claims, Section 5.1(2) D&O Claims; Conspiracy Claims; Continuing Other D&O
Claims, Non-Released D&O Claims; Class Action Claims, Class Action
Indemnity Claims, claims or rights of any kind in respect of the Notes or the Note
Indentures, and any right or claim that is based in whole or in part on facts,
underllng transactions, Causes of Action or events relating to the Restructuring
Transastion, the CCAA Proceedings ot any of the foregoing, and any guarantees
or indemnities with respect to any of the foregoing. For greater certainty, with
respect to the Subsidiaries, Greenheart and Greenheart's direct and indirect
subsidiaries: (i) the vesting free and clear in Newco and Newco II that ocburs by
operation of this pæagraph shall only apply to SFC's direct and indirect
ownership interests in the Subsidiaries, Greenheart and Greenheart's direct and
indirect subsidiaries; and (ii) except as provided for in the Plan (including.section
6.6(a) and sections 4.9(g), 6.4ß), 6.4(l) and 6.a(m) hereof and Article 7 hereof)
and the Sanction Order, .the assets, liabilitias, business and property of the
Subsidiaries, Greenheart and Greenheart's direct and .indirect subsidiaries shall
remain unaffected by the Restructuring Transaction.

ARTICLE 7
RELEASES

7,1 Plan Releases

Subject to 7 ,2 hereot all of the following shall be ñrlly, ñnally, ìnevocably and forever
compromised, released, discharged, cancelled and barred on the Plan Implernentation Date:

(a) all Affected Claims, including all Aflected Creditor Claims, Equity Claims, D&O
Claims (other than Seotion 5,1(2) D&,O Claims, Conspiraoy Claims, Continuing
Other D&O Claims and Non-Released D&O Clairns), D&O Indemnity Claims
(except as set forth ìn section 7.1(d) hereof) and Noteholder Class Action Claims
(other than the Continuing Noteholder Class Action Clairns);

(b) all Claims of the Ontario Securities Commission or any other Governmental
Entity that have or could give rise to a monetary liability, including fines, awards,
penalties, costs, claims for reimbursement or other claims having a monetary
value;

(c) all Class Action Claims (including the Noteholder Class Action Claims) against
SFC, the Subsidiaries or the Named Directors or Officers of SFC or the
Subsidiaries (other than Class Action Claims that are Section 5.1(2) D&O Claims,
Conspiracy Claims or Non-Released D&O Claims);

(d) all Class Action Indemnity Claims (including related DAO Indemnity Claims),
other than any Class Action Indernnity Claim by the Third Party Defendants
against SFC in respect of the Indemnified Noteholder Class Action Claims
(including any D&O Indemnity Claim in that respect), which shall be limited to
the Indemnified Noteholder Class Action Limit pursuant to the releases set out in
section V .l(Ð hereof and the injunctions set out in section 7.3 hereof;
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(e) any portion or amount of liability of the Third Party Defendants for the
Indemnified Noteholder Class Action Claims (on a collective, aggregate basis in
reference to all Indemnified Noteholder Class Action Clairns together) that
exceeds the Indemnified Noteholder Class Action Limit;

any portion or amount of liability of the Underwiters for the Noteholder Class
Action Claims (other than any Noteholder Class Action Claims against the
Underwriters for fraud or criminal conduct) (on a collective, aggregate basis in
reference to all such Noteholder Class Action Claims together) that exceeds the
Indemnified Noteholder Class Action Limit;

(g) any portion or amount of or liability of SFC for, any Class Action Indemnity
Claims by the Third Parfy Defendants against SFC in respect of the Indemniñed
Noteholder Class Action Claims (on a collective, aggregate basis in reference to
all such Class Action Indemnity Claims together) to the extent that such Class
Action Indemnity Claims exceed the Indemnified Noteholder Class Action Lirnit;

(h) any and all Excluded Litigation Trust Claims;

(Ð any and all Causes of Action against Newco, Newco II, the directors and offrcers
of Newco, the directors and ofñcers of Newco II, the Noteholders, members of
the ad hoc committee of Noteholders, the Trustees, the Transfer Agent, the
Monitor, FTI Consulting Canada Inc., FTI HK, oounsel for the current Directors
of SFC, counsel for the Monitor, counsel for the Trustees, the SFC Advisors, the
Noteholder Advisors, and each and every member (including members of any
committee or govemance council), parüreÍ or employee of any of the foregoing,
for or in connection with or in any way relating to: any Claims (including,
notwithstanding anything to the contrary herein, any Unafftcted Claims);
Affected Claims; Section 5,1(2) D&O Claims; Conspiracy Claims; Continuing
Other D&O Claims; Non-Released D&O Claims; Class Action Claims; Class
Action Indemnity Claims; any right or claim in oonnection with or liability for the
Notes or the Note Indentures¡ any guarantees, indemnities, claims for
contribution, share pledges or Encumbrances related to the Notes or the Note
Indentures; any right or claim in connection with or liability for the Existing
Shares, Equity Interests or any other securities of SFC; any rights or claims of the
Third Party Defendants relating to SFC or the Subsidiaries;

any and all Causes of Action against Newco, Newco II, the.directors and officers
of Newco, the directors and offtcers of Newco II, the Noteholders, members of
the ad hoc committee of Noteholders, the Trustees, the Transfer Agent, the
Monitor, FTI Consulting Canada Inc., FfI HK, the Named Directors and Officers,
counsel for the current Directors of SFC, counsel for the Monitor, counsel for the
Trustees, the SFC Advisors, the Noteholder Advisors, and each and every
member (including members of any committee or governance council), partner or
employee of any of the foregoing, based in whole or in part on any act, omission,
transaction, duty, responsibility, indebtedness, liability, obligation, dealing or
other occurrence existing or taking place on or prior to the PIan Implementation

c)
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(k)

Date (or, with respect to actions taken pursuant to the Plan after the plan
Implementation Date, the
of, leading up to, for, or
Restructuring Transaction
or in connection with the
the Plan, including the creation of Newco and/or Newco II and the creation,
issuance or the Newco Notes, the Litigation
Trust or the ed that nothing in this p*u"eruph
shall releas sons listed in this pùagraph from-or'in
rgspect of any oblígations any of them may have under or in respeðt of the RSA,
the Plan or under or in respect of any of Néwco, Newco II, the Nãwco shares, the
Newco Notes, the Litigation Trust or the Litigation Trust Interests, as the case
may be;

any and all Causes of Action against the Subsidiaries for or in connection with
any claim (including, notwithstanding anything to the contrary herein, any
lnatrec19d. Claim); any Affected Claím (inciuding any Affected ireditor ilui*,
Equity claim, D&o claim, D&o Indemnity claim *d Not"holder class Action
claim)¡ any section 5.1(2) D&o claim; any conspiracy claim; *y coitin"ing
other D&o claim; any Non-Released D&o claimi any class Action claim; any
Class Action Indemnity Claiq any right or claim in cãnnection with or liability
for the Notes or the Note Indentures; any guarantees, indemnities, share pledges
or Encumbrances relating to the Notes or the Note lndentures; any right or ctñmin connection with or liability for the Existing shares, Equíty inteiests o, *y
other seeurities of sFC; any rights or claimJ of the Third Þ*y Defendants
relating to SFC or the Subsidiaries; any right or claim in connection with or
liability for the RSA, the plan, the ccÀA proceedings, the Restructuring
Transaction, the Litigation Trust, the business and udirc of sFC and the
Subsidiaries (whenever or however conducted), the administration and/or
management of SFC and the Subsidiaries, or any public frlings, statements,
disclosures or press releases relating to SFC; any right or ith
or liability for any indemnification obligation to Directo or
the Subsidiaries pertaining to SFC, the Notes, the Note ng
shares, the Equity Interests, any other securities of sFC or any other right, claim
or liability for sr in connection with the RSA, the PIan, trre iCee pro-ceédings,
the Restructuring Transaction, the Litigation Trust, the business and affairs 

-of
SFC (whenever or however conducted), the administration and/or management of
SFC, or any public filings, statements, disclosures or press releases rãlating to
SFC; any right or claim in connection with or liability for any guaranty, indem-nity
or claim for contribution in respect of any of the foregoing; ánã *y Éncu*b.*"L
in respect ofthe foregoing;

all subsidiary Intercompany claims as against sFC (which are assumed by
Newco and then Newco II pursuant to the plan);

any entitlements of Ernst & Young to receive dishibutions of any kind (including
Newco shares, Newco Notes and Litigation Trust Interests) under this pian; - -'

(l)

(m)
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(n) any entitlements of the Named Third Party Defendants to receive distríbutions of
any kind (including Newco Shares, Newco Notes and Litigation Trust Interests)
under this Plan; and

(o) any entitlements of the Underwriters to receive distibutions of any kind
(including Newco Shares, Newco Notes and Litigation Trust Interests) under this
Plan.

7.2 Claims Not Released

Notwithstanding anything to the contrary in section 7.1 hereof, nothing in this
Plan shall waive, compromise, release, discharge, cancel or bar any of the following:

(a) sFC of its obligations under the plan and the sanction order;

(b) SFC from or in respect of any Unaffected Claims þrovided that recourse against
SFC in respect of Unaffected Claims shall be limited in the manner set õut in
section 4,2hercof);

(c) any Directors or Officers of SFC or the Subsidiaries from any Non-Released
D&O Claims, Conspiracy Claims or any Section 5.1(2) D&O Claims, provided
that recourse against the Named Directors or Officers of SFC in respeõt of any
Section 5.1(2) D&O Claims and any Conspiracy Claims shall be limited in rhe
manner set out in section 4.9(e) hereof;

(d) any Other Directors andlor Office¡s from any Continuing Other D&O Claims,
provided that recourse against the Other Directors and/or Officers in respect of the
Indemnified Noteholder Class Action Claims shall be limited in the manner set
out in section 4.4(bxi) hereof;

(e) the Third Parfy Defendants from any claim, liability or obligation of whatever
nature for or in oonnection with the Class Action Claims, provided that the
maximum aggregate liability of the Third Party Defendants collectively in respect
of the Indemnified Noteholder Class Action Claims shall be limited to the
Indemnified Noteholder Class Action Limit pursuant to section 4.4(bXD hereof
and the releases set out in sections 7.1(e) and 7.1(f) hereofand the injunctions set
out in section 7.3 hereof;

(Ð Newco II from any liability to the applicable Subsidiaries in respect of the
Subsidiary Intercompany Claims assumed by Newco II pursuant to section 6.4(x)
hereof;

(g) the Subsidiaries from arry liability to Newco II in respect of the SpC
Intercompany Clairns conveyed to Newco II pursuant to section 6.a(x) hereof;

(h) SFC of or from any investigations by or non-monetary remedies of the Ontario
Seourities Commission, provided that, for greater certainty, all monetary rights,
claims or remedies of tlre Ontario Securities Commission against SFC shall be
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7.3

treated æ Affected Creditor Claims in the manner desoribed in section 4.1 hereof
and released pursuant to section 7,1(b) hereof;

(i) the Subsidiaries from their respective indemnification obligations (if any) to
Directors or Officers of the Subsidiaries that relate to the ordinary oourse
operations of the Subsidia¡ies and that have no connection with any of the matters
listed in section 7.1(i) hereof;

0) SFC or the Directors and Officers from any Insured Claims, provided that
recovery for Insured Claims shall be inevocably limited to recovery solely from
the proceeds of Insurance Policies paid or payable on behalf of SFC or its
Directors and officers in the manner set forth in section 2,4 hereof;

(k) insurers ûom their obligations under insuranoe policies; and

(l) any Released Party for fraud or criminal conduot.

Injunctions

All Persons are permanently and forever barred, estopped, stayed and enjoined on and
after the Effective Time, with respect to any and all Released Claims, from (i) commencing,
conducting or continuing in any manner, directly or indirectly, my action, suits, demands or
other proceedings of any nature or kind whatsoever (including, without limitation, any
proceeding in a judicial, arbitral, administrative or other forum) against the Released Parties; (ii)
enforcing, levying, attaching, collecting or otherwise recovering or enforcing by any manner or
means, directly or indirectly, ¿rny judgment, award, decree or order against the 'R.eleased Parties
or their property; (iii) commencing, conducting or continuing in any manner, directly or
indirectly, any action, suits or demands, including without limitation, by way of contribution or
indemnity or other relief in common law, or in equity, breach of trust or breach of fiduciary duty
or under the provisions of any statute or regulation, or other prooeedings of any nature or kind
whatsoever (including, without limitation, any proceeding in a judicial, arbitral, adminishative or
other forum) against any Person who makes sush a claim or might reasonably be expected to
make such a claim, in any manner or forum, against one or more of the Released Parties; (iv)
creating, perfecting, asserting or otherwise enforcing, directly or indirectly, any lien or
encumbrance of any kind against the Released Parties or their property; or (v) taking any actions
to interfere with the implementation or consummation of this Plan; provided, however, that the
foregoing shall not apply to the enforcement of any obligations under the Plan.

7.4 Timing of Releases and Injunctions

All releases and injunctions set forth in this Article 7 shall become effective on the Plan
Implementation Date at the time or times and in the manner set forth in section 6.4 hereof.

7,5 Equity Class Action Claims Against the Third Party Defendants

Subject only to A¡ticle l l hereof, and notwithstanding anything else to the contrary in
this Plan, any Class Action Claim against the Third Party Defendants that relates to the purchase,
sale or ownership of Existing Shares or Equity Interests: (a) is unaffected by this plan;(b) is not
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discharged, released, cancelled or barred pursuant to this Plan; (c) shall be permitted to continue

as against the Third Party Defendants; (d) shall not be limited or restricted by this Plan ìn any

manner as to quantum or otherwise (including any collection or recovery for any such Class

Action Claim that relates to any liability of the Third Parfy Defendants for any alleged liability of
SFC); and (e) does not constitute an Equity Claim or an Affected Claim under this Plan.

ARTICLE 8

COURT SANCTION

8.1 Application for Sanction Order

If the Plan is approved by the Required Majority, SFC shall apply for the Sanction Order

on or before the date set for the hearing of the Sanction Order or such later date as the Court may

set.

8,2 Sanction Order

The Sanction Order shall, among other things:

(a) declare that: (i) the Plan has been approved by the Required Majority in
conformity with the CCAA; (ii) the activities of SFC have been in rçasonable

compliance with the provisions of thE CCAA and the Orders of the Court made in
this CCAA Proceeding in all respects; (iii) the Court is satisfied that SFC has not

done or purported to do anything that is not authorized by the CCAA; and (iv) the
Plan and the transactions contemplated thereby are fair and reasonable;

decla¡e that the Plan and all associated steps, compromises, releases, discharges,

sancellations, üansactions, arrangements and reorganizations,effected thereby are

approved, binding and efFective as herein set out as of the Plan Implementation

Date;

confirm the amount of each of the Unaffected Claims Resewe, the Administration
Charge Reserve and the Monitor's Post-Implementation Reserve;

declare that, on the Plan Implementation Date, all Affected Claims shall be fully,
finally, irrevocably and forever comprOmised, roleased, discharged, cancelled and

barred, subject only to the right of the applicable Persons to reoeive the

distributions to which they are entitled pursuant to the Plan;

declare that, on the Plan Implementation Date, the ability of any Person to
proceed against SFC or the Subsidiaries in respect of any Released Claims shall

be forever discharged and restrained, and all proceedings with respect to, in
connection with or relating to any such matter shall be permanently stayed;

declare that the steps to be taken, the matters that a¡e deemed to occur and the

compromises and releases to be effective on the Plan lmplementation Date are

deemed to occur and be effected in the sequential order contemplated by section
6.4, beginning at the Effective Time;

(b)

(c)

(d)

(e)

(Ð
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(e)

(h)

(i)

declare that, on the. Plan Implementation Date, the SFC Assets vest absolutely in
Newco and that, in accordance with section 6.4(x) hereof the SFC Assets
transfened by Newco to Newco II vest absolutely in Newco II, in each case in
accordance with the terms of section 6.6(a) hereofi

conftrm that the Court was satisfied that: (i) the hearing of the Sanction Order was
open to all of the Affected Creditors and all other Persôns with an interest in SFC
and that such Affected Creditors and other Persons were permitted to be hearb at
the hearing in respect of the sanction order; (ii) prior tô tne hearing, all of the
Affected Creditors and all other Persons on the-service list in re$ect of the
CCAA Proceeding were given adequate notice thereof;

provide that the Court was advised prior to the hearing in respect of the Sanction
order that the sanction order will be relied upor by sFC and Newco as an
approval of the Plan for the purpose of relying on the exemption from the
registration requirements of the United Sta es Secuîties Act of t9j¡, as amended,
pursuant to Section 3(a)(10) thereof for the issuance of the Newco Shares, Newco
Notes and, to the extent they may be deemed to be securities, the Litigation Trust
Interests, and any other securities to be issued pursuant to the plan;

declare that all obligations, agreements or leases to which (Ð SFC remains a party
on the Ptran Implementation Date, or (ii) Newco and/or Newco II becomes . i,.d,
as a result of the conveyance of the sFC Assets to Newco and .the ñ¡nher
conveyance of the SFC Assets to Newco II on the Plan Implementation Date,
shall be and remain in ñ¡ll force and effect, u¡amendoà, as at the plan
Implementation Date and no party to any such obligation or agreement shall on or
following the Plan Implementation Date, acceleraie, terminate, reftise to renew,
rescind, refuse to perform or otherwise disclaim or resiliate its obligations
thereunder, or enforce or exercise (or purport to enforce or exercise) any right or
remedy under or in respeot of any such obligation or agreement, by råason: -

(i) of any event which occuned prior to, and not continuing after, the plan
Implementation Date, or which is or continues to be suspended or waived
under the Plan, which would have entitled any othei party thereto to
enforce those rights or remedies;

(ii) that SFC sought or obtained relief or has taken steps as part of the Plan or
under the CCAA;

(iii) of any default or event of default arising as a result of the financial
condition or insolvency of SFC;

(iv) of the completion of any of the transactions contemplated under the plan,
including the hansfer, conveyance and assignment of the sFC Assets to
Newco and the further transfer, conveyance and assignment of the sFC
Assets by Newco to Newco II; or

o
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(k)

(l)

(m)

(n)

(o)

(p)

(q)

(r)

-67-

(v) of any compromises, settlements, restructurings, recapitalizations or
reorganizations effected pursuant to the Plan;

stay the commenoing, taking, applying for or issuing or contïnuing any and all
steps or proceedings, including without limitation, adminisüative hearings and

orders, declarations or assessments, commenced, taken or proceeded with or that
may be commenced, taken or proceed with to advance any Released Claims;

stay as against Ernst & Young the commencing, taking, applying for or íssuing or
continuing any and all steps or proceedings (other than all steps or proceedings to
implement the Emst & Young Settlement) pursuant to the terms of the Order of
the Honourable Justice Morawetz dated May 8, 2072 between (i) the Plan
Implementation Date and (ii) the earlier of the Ernst & Young Settlement Date or
such other date as may bo ordered by the Court on a motion to the Court on
reasonable notice to Ernst & Young;

declare that in no circumstances will the Monitor have any liability for any of
SFC's to< liabilìty regardless of how or when such liability may have arisen;

authorize the Monitor to perform its fr¡nctions and fulfil its obligations under the

Plan to facilitate the implementation of the Plan;

direct and deem the Trustees to release, discharge and cancel any guarantees,

indemnities, Encumbrances or other obligations owing by or in respeot of any
Subsidiary relating to the Notes or the Note Indentures;

declare that upon completìon by the Monitor of its duties in respect of SFC
pursuant to the CCAA and the Orders, the Monitor may file with the Court a

certificate of Plan Implementatìon stating that all of its duties in respect of SFC

pursuant to the CCAA and the Orders have been completed and thereupon, FTI
Consulting Canada Inc. shall be deemed to be discharged from its duties as

Monitor and released of all claims relating to its activities as Monitor; and

declare that, on the Plan Implementation Date, each of the Charges shall be

discharged, released and cancelled, and that any obligations secured thereby shall
satisfied pursuant to section 4,2(b) hereof, and that from and after the Plan
Implementation Date the Administration Charge Reserve shall stand in place of
the Administration Charge as security for the payment of any amounts secured by
the Administration Charge;

declare that the Monitor may not make any payment f,rom the Monitor's Post-

Implementation Plan Reserve to any third party professional services provider
(other than its counsel) that exceeds $250,000 (alone or in a series of related
payments) without the prior consent of the Initial Consenting Notehslders or an

Order of the Court;

declare that SFC and the Monitor may apply to the Court for advice and direction
in respect of any matters arising from or under the Plan;

(s)
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(r) declare that, subject to the due performance of its obligations as set forth in the
Plan and subject to its oompliance with any written directions or instructions of
the Monitor and/or directions of the Court ìn the manner set forth in the Plan,
SFC Escrow Co. shall have no liabilities whatsoever arising from the performance
of its obligations under the Plan;

(u) order and decla¡e that all Persons with Unresolved Claims shall have standing in
any proceeding in respect of the determination or status of any Unresolved Claim,
and that Goodmans LLP (in its capacity as counsel to the Initial Consenting
Noteholders) shall have standing in any such proceeding on behalf of the Initial
Consenting Notheolders (in their capacity as Affected Creditors with Proven
Claims);

(v) order and declare that, from and after the Plan Implementation Date, Newco will
be permitted, in its sole discretion and on terms acceptable to Newco, to advance
additional cash amounts to the Litigation Trustee from time to time for the
purpose of providing additional financing to the Litigation Trust, including the
provision of such additional amounts as a non-interest bearing loan to the
Litigation Trust that is repayable to Newco on similar terms and conditions as the
Liti gati on Funding Receivable;

(w) order and deslare that: (i) subject to the prior consent of the Initial Consenting
Noteholders, each of the Monitor and the Litigation Trustee shall have the right to
seek and obøin an order from any court of competent jurisdietion, including an
Order of the Court in the CCAA or otherwise, that gives effect to any releases of
any Litigation Trust Claims agreed to by the Litigation Trustee in accordance with
the Litigation Trust Agreement, and (ii) in accordance with this section 8.2(w), all
Affected Creditors shall be deemed to consent to any such releases in any such
proceedings;

(x) order and declare that, prior to the Effective Time, SFC shall: (i) preserve or cause
to be preserved copies of any documents (as such term is defined in the Rules of
CivíI Procedure (Ontario)) that are relevant to the issues raised in the Class
Actions; and (ii) make anangements acceptable to SFC, the Monitor, the Initial
Consenting Noteholders, counsel to Ontario Class Action Plaintiffs, counsel to
Emst & Young, counsel to the Undenvriters and counsel to the Named Third
Party Defendants to provide the parties to the Class Actions with access thereto,
subject to customary commercial confidentiality, privilege or other applicable
restrictions, including lawyer-client privilege, work product privilege and other
privileges or immunities, and to restrictions on disclosure arising from s. 16 of the
Securities Act (Ontano) and comparable restrictions on disclosure in other
relevant jurisdictions, for purposes of prosecuting and/or defending the Class
Actíons, as the case may be, provided that nothing in the foregoing reduces or
otherwise limits the parties' rights to production and discovery in accordance with
the Rules of Cívil Procedure (Ontario) and the Class Proceedíngs Act, 1992
(Ontario);
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(y) order that releases and injunctions set forth in Article 7 of this Plan are effestive
on the Plan Implementation Date at the time or times and in the manner set forth
in section 6.4 hereof;

(z) order that the Ernst & Young Release shall become effective on the Ernst &
Young Settlement Date in the manner set forth in section l1.l hereof;

(aa) order that any Named Third Party Defendant Releases shall become effective if
and when the terms and conditions of sections I 1.2(a), I 1.2(b), I 1.2(c) have been
tulfilled.;

(bb) order and declare that the matters described in Article 1l hereof shall occur
subject to and in accordance with the terms and conditions of Article I l; and

(cc) declare that section 95 to l0l of the BIA shall not apply to any of the transactions
implemented pursuant to the PIan,

If agreed by SFC, the Monitor and the Initial Consenting Noteholders, any of the relief to be
included in the Sanction Order pursuant to this section 8.2 in respect of matters relating to the
Litigation Trust may instead be included in a separate Order of the Court satisfactory to SFC, the
Monitor and the Initial Consenting Noteholders ganted prìor to the Plan Implementation Date.

ARTICLE 9
CONDITIONS PRECEDENT AI\D IMPLEMENTATION

9,1 Conditions Precedent to Implementation of the Plan

The implementation of the Plan shall be sonditional upon satisfaction or waiver of the
following conditions prior to or at the Effective Time, each of which is for the benefit of SFC
and the Initial Consenting Noteholders and may be waived only by SFC and the Initial
Consenting Noteholders collectively; provided, however, that the conditions in sub-paragraphs
(g), (h), (n), (o), (q), (r), (u), (r), (fÐ, (gg), (mm), 0l) and (nn) shall only be for the benefit of the
Initial Consenting Noteholders and, if not satisfied on or prior to the Effeotive Time, may be
waived only by the Initial Consenting Noteholders; and provided further that such conditions
shall not be enforceable by SFC if any failure to satisff such conditions results from an action,
error, omission by or within the control of SFC and such conditions shall not be enforceable by
the Initial Consenting Noteholders if any failure to satisfy such conditions results from an action,
error, omission by or within the control of the Initial Consenting Noteholders:

Pløn Approvøl Møtters

(a) the Plan shall have been approved by the Required Majority and the Couf, and in
each case the Plan shall have been approved in a form oonsistent with the RSA or
otherwise acceptable to SFC and the Initial Consenting Noteholders, each acting
reasonably;

(b) the Sanction Order shall have been made and shall be in full force and effect plior
to December 17,2012 (or such later date as may be consented to by SFC and the
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(c)

Initial _Consenting Noteholders), and all applicable appeal periods in respect
thereofshall have expired and any appeals therefrom strall have been disposeà of
by the applicable appellate court;

the Sanction Order shall be in a form consistent with the Plan or otherwise
acceptable to SFC and the Initial Consenting Noteholders, each acting reasonably;

all filings under Applicable Laws that are required in connection with the
Restructuring Transaction shall have been made and any regulatory consents or
approvals that are required in connection with the Restructuring Transaction shall
have been obtained and, in the case of waiting or suspensory periods, such
waiting or suspensory periods shall have expired or been terminàted; without
limiting the generality of the foregoing, such filings and regulatory consents or
approvals include:

(i) any required filings, consents and approvals of securities regulatory
authorities in Canada;

(d)

(ii) a consultation with the Executive of the Hong Kong Securities and Futures
Commission that is satisfactory to SFC, the Monitor and the Initial
Consenting Noteholders oonfirming that implementation of the
Restructuring Transaction will not result in an obligation arising for
Newco, its shareholders, Newco II or any Subsidiary to make a mandatory
offer to acquire shares of Greenheart;

(iii) the submission by SFC and each applicable Subsidiary of a Circular 698
tax fÌling with all appropriate tax authorities in the PRC within the
requisite time prior to the Plan Implementation Date, such filings to be in
form and substance satisfactory to the Initial Consenting Noteholders; and

(iv) if notification is necessary or desirable under the Antímonopoly Law of
People's Republic of Chína and its implementation rules, the submisSion
of all antinust filings considered necessary or prudent by the Initial
Consenting Noteholders and the acceptance and (to the extent required)
approval thereof by the competent Chinese authority, each such filing to
be in form and substance satisfactory to the Initial Consenting
Noteholders;

(e) there shall not be in effect any preliminary or final decision, order or decree by a
Governmental Entity, no application shall have been made to any Governmental
Entity, and no action or investigation shall have boen an:rounced, threatened or
commenced by any Govemmental Entity, in consequence of or in connection with
the Restructuring Transaction that restrains, impedes or prohibits (or if granted
could reasonably be expected to restrain, impede or prohibit) the Resûucturing
Transaction or any material part thereof or requires or purports to require á
variation of the Restructuring Transaction, and SFC shall have provided the tnitial
Consenting Noteholders with a certifìcate signed by * officer of SFC, without
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personal liability on the part of such officer, certifying compliance with this
Section 9. I (e) as of the Plan Implementation Date;

Newco ønd Newco II Matters

(Ð the organization, incorporating documents, articles, by-laws and other constating

doouments of Newco and Newco II (including any shareholders agreemenf
shareholder rights plan and slasses of shæes (voting and non-voting)) and any

affiliated or related entitíes formed in connection with the Restructuring
Transaction or the Plan, and all definitive legal dooumentation in connection with
all of the foregoing, shall be acceptable to the Initial Consenting Noteholders and

in form and in substance reasonably satisfactory to SFC;

(g) the composition of the boa¡d of directors of Newco and Newco II and the senior
management and offrcers of Newco and Newco II that will assume office, or that
will continue in offrce, as applicable, on the Plan Implementation Date shall be
acceptable to the Initial Consenting Noteholders;

(h) the terms of employment of the senior management and officers of Newco and

Newco II shall be acceptable to the Initial Consenting Noteholders;

(i) except as expressly.set out in this Plan, neither Newco nor Newco II shall have:
(i) issued or authorized the issuance of any shates, notes, options, wa:rants or
other securities of any kind, (ii) become subject to any Encumbrance with respect
to its assets or property; (iii) become liable to pay any indebtedness or liability of
any kind (other than as expressly set out in section 6.4 hereof¡; or (iv) entered into
any Material agreement;

û) any securities that a¡e formed in connection with the Plan, including the Newco
Shares and the Newco Notes, when issued and delivered pursuant to the Plan,
shall be duly authorized, validly issued and fully paid and non-assessable and the
issuance and distribution thereof shall be exempt from all prospectus and
regisfration requirements of any applicable securities, corporate or other law,
statute, order, decree, consent dectee, judgment, rule, regulation, ordinance,
notice, policy or other pronouncement having the effect of law applicable in the
provinces of Canada;

(k) Newco shall not be a reporting issuer (or equívalent) in any province of Canada or
any other jurisdiction;

(l) all of the steps, terms, transactions and documents relating to the conveyance of
the SFC Assets to Newco and the further conveyance of the SFC Assets by
Newco to Newco II in accordance with the Plan shall be in form and in substanoe
acceptable to SFC and the Initial Consenting Noteholders;

(m) all of the following shall be in forn and in substance accepteble to the Initial
Consenting Noteholders and reasonably satisfactory to SFC: (i) the Newco
Shares; (ii) the Newco Notes (including the aggregate principal amount of the
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Newco Notes); (iii) any trust indenture or other document governing the terms of
the Newco Notes; and (iv) the number of Newco shares and Newco Notes to be
issued in accordance with this Plan;

Pløn Mølters

(n) the Indemnified Noteholdsr Class Action Limit shall be acoeptable to the Initial
Consenting Noteholders;

(o) the aggregate amount of the Proven Claims held by Ordinary Affected Creditors
shall be acceptable to the Initial Consenting Notehoiders;

(p) the amount of each of the Unaffected Claims Reserve and the Administation
Charge Reserve shall, in each case, be acceptable to SFC, the Monitdr and the
Initial Consenting Noteholders;

(q) the amount of the Monitor's Post-lmplementation Reserve and the amount of any
Permitted Continuing Retainers shall be acceptable to the Initial Consentini
Noteholders, and the Initial Consenting Notehãlders shall be satisfied that all
outstanding monetary retainers held by any SFC Advisors (net of any permitted
Continuing Retainers) have been repaid to SFC on the Plan Implementátion Date;

G) [Intentionally deletedl;

(s) the amount of each of the following shall be acceptable to SFC, the Monitor and
the Initial Consenting Noteholders: (i) the uggt"gatu amount of Lien Claims to be
satisfred by the return to the applicable Lien Clãimants of the applicable secured

. property in accordance with section a,2@)(i) hereof; and (ii) the åggregate amount. of Lien Claims to be repaid in casir-on the Plan Imple-eilutiãn Date in
acoordance with section a.2(cXii) hereof;

(t) the aggregate amount of Unaffected Claims, and the ag$egate amount of the
Claims listed in each subparagraph of the definition of "Unaffãcted Claims,'shall,
in each case, be acceptable to SFC, the Monitor and the Initial Consenting
Noteholders;

(u) the aggregate amount of Unresolved Claims and the amount of the Unresolved
Claims Reserve shall, in each case, be acceptable to the tnitial Consenting
Noteholders and shall be confirmed in the Sancti,on Order;

(v) Litigation Trust and the Litigation Trust Agreement shall be in form and in
SFC and the Initial Consenting Noteholders, each acting

igation Trust shall be established in a jurisdiction that iã
Consenting Noteholders and SFC, each acting reasonably;

(w) sFC, the Monitor and the Initiar consenting Noteholders,
shall be satisfied with the proposed use of proceeds and
aspects of the Restructuring Transaction and the pl
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limitation, any change of control payments, consent fees, hansaction fees, third
party fees or termination or severance payments, in the aggregate of $500,000 or
more, payable by SFC or any Subsidiary to aîy Person (other than a
Governmental Entity) in respect of or in connection with the Restructuring
Transaction or the Plan, including without limitation, pursuant to any employment
agreement or incentive plan of SFC or any Subsidiary;

(x) SFC, the Monitor and the Initial Consenting Noteholders, each acting reasonably,
shall be satisfied with the status and composition of all liabilities, indebtedness
and obligations of the Subsidiaries and all releases of the Subsidiaries provided
for in the Plan and the Sanction Order shall be binding and effective as of the Plan
Implementation Date;

Pløn Implementøtlon Døle Møtters

(y) the steps required to complete and implement the Plan shall be in form and in
substance satisfactory to SFC and the Initial Consenting Noteholders;

(z) the Noteholders and the Early Consent Noteholders shall receive, on the Plan
'Implernentation Date, all of the consideration to be distributed to thom pursuant to
the Plan;

(aa) all of the following shall be in form and in substance satisfactory to SFC and.the
Initial Consenting Noteholders: (i) all materials filed by SFC \^rith the Court or
any court of competent jurisdiction in the United States, Canada" Hong Kong, the
PRC or any other jurisdiction that relates to the Restructuring Transaction; (ii) the
terrns of any court-imposed charges on any of the assets, property or undertaking
of any of SFC, including without limitation any of the Charges; (iii) the Initial
Order; (iv) the Claims Procedure Order; (v) the Meeting Order; (vi) the Sanction
Order; (vii) any other Order granted in connection with the CCAA Proceeding or
the Restructuring Transaction by the Court or any other court of competent
jurisdiction in Canada" the United States, Hong Kong, the PRC or any other
jurisdiction; and (viii) the Plan (as it is approved by the Required Majority and the
Sanction Order);

(bb) any and all court-imposed charges on any assets, property or undertaking of SFC,
including the Charges, shall be discharged on the Plan Implernentation Date on
terms acceptable to the Initial Consenting Noteholders and SFC, each acting
reasonably;

(cc) SFC shall have paid, in full, the Expense Reimbursement and all fees and costs
owing to the SFC Advisors on the Plan Implementation Date, and neither Newco
nor Newco II shall have any liability for any fees or expenses due to the SFC
Advisors or the Noteholder Advisors either as at or following the Plan
Implementation Date;

(dd) SFC or the Subsidiaries shall have paid, in full all fees owing to each of Chandler
Fraser Keating Limited and Spencer Stuart on the Plan Implementation Date, and
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(fÐ

(eg)

(hh)

(ee)

Noteholders);

RSA Matters

(ii)

0i)

neither Newco nor Newco II shall have any liability for any fees or expenses due

to either chandler Fraser Keating Limited and spencer stuart as at or following

the Plan Implementation Date;

SFC shall have paid all Trustee Claims that are outstanding as of the P-lal

Implementation óate, and the Initial Consenting Noteholders shall be satisfied

that SFC has made aáequate provision in the Unaffected Claims Reserve for the

payment of all Trustee Claims to be incuned by the Trustees after the Plan

implementation Date in oonnection with the performance of their respective

duties under the Note lndentures or this Plan;

there shall not exist or have occwed any Material Adverse Efflect, and SFC shall

have provided the Initial Consenting Noteholders with a certificate signed by an

officeì of the Company, without any personal liability on th9 part-of suoh offlrcer'

certifying compliance'with this section 9.1(fÐ as of the Plan Implernentation

Date;

there shall have been no breach of the Noteholder Confidentiality Agreements (as

defined in the RsA) by sFC or any of the sino-Forest Representatives (as defined

therein) in respect of tire applicable Initial Consenting Notoholder;

the Plan Implementation Date shall have occuned no later than January 15, 2013

(or such later date as may be consented to by SFC and the Initial Consenting

all conditions set out in sections 6 and 7 0f the RsA shall have been satisfïed or

waived in accordance with the terms of the RSA;

the RSA shall not have been terminated;

Other Møtters

(kk) the organization, incorporating documents, articles, byJaws and other constating

documents of SFC Escrow Co, and all definitive legal docume¡tation in

connection with SFC Escrow Co., shall be aoceptable to the Initial Consenting

Noteholders and the Monitor and in form and in substance reasonably satisfactory

to SFC;

(ll) except as expressly set out in thjs Plan, sFC Escrow Co. shall not have: (i) issued

or authorizà the issuance of any shates, notes, options, warrants or other

securities of any kind, (ii) become zubject to any Encumbrance with respect to its

assets or property; (iiÐ aoquired any assets or become liable to pay any

indebtednesr oì liáUinìy of any kind (other than as expressly set out in this Plan);

or (iv) entered into anY agreement;
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(mm) the Initial Consenting Noteholders shall have completed due diligence in respect

of SFC and the Suisidiaries and the results of such due diligence shall be

Noteholders prior to the date for the hearing

ect of any new material information or evènts

date of the hearing for the Sanction Order of
which the Initial Consenting Noteholders \ryere previously unaware, in respeot of
which the date for the lnftiat Consenting Noteholders to complete such due

diligence shall be the Plan Implementation Date, provided that "new material

information or events" for purposes of this Section 9.1(rnm) shall not include any

information or events disclosed prior to the date of the hearing for the Sanotion

Order in a press release issued by SFC, an affrdavit filed with the Court by SFC or

a Monitor's Report filed with the Court;

(rur) if so requested by the Initial Consenting Noteholders, the Sanstion Order shall

have been recognized and confrrmed as binding and effeotive pursuant to an ordor

of a court of coirpetent jurisdiction in Canada and any other jurisdiction requested

by the Initial Consenting Noteholders, and all applicable appeal periods in respect

oî *y such recognition order shall have expired and any appeals therefrom shall

have been disposed of by the applicable appellate court;

(oo) all press releases, dÍsclosure documents and definitive agreements in respect of
the Restructuring Transaction or the Plan shall be in form and substanoe

satisfactory to SfC and the Initial Consenting Noteholders, each aoting

reasonablY; and

(pp) Newco and SFC shall have entered into arrangements reasonably satisfactory to

SFC and the Initial Consenting Noteholders for ongoing preservation and acoess

to the books and records of SfC and the Subsidiaries in existence as at the Plan

Implementation Date, as such access may be reasonably requested by SFC ol an{

Diiector or Officer in the future in oonnection with any administrative or legal

proceeding, in eash such case at the expense of the Person making such request.

For greater certainty, nothing in Article l l hereof is a condition precedent to the implementation

of the Plan.

9.2 Monitor's Certific¡te of Plan Implementation

Upon delivery of written notice from SFC and Goodmans LLP (on behalf of the Initial

Consentiåg Noteholóers) of the satisfaction of the conditions set out in section 9.1, the Monitor

shall deliver to Goodmans LLP and SFC a certificate stating that the Plan Implementation Date

has occurred and that the plan and the Sanction Order are effective in accordance with their

respective terms. Following the plan Implementation Date, the Monitor shall file such certifïcate

with the Court,
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ARTICLE 10 
.

ALTERNATIYE SALE TRANSACTION

10.1 Alternative Sale Transaction

At any time prior to the Plan Implementation Date (whether prior to or after the granting

of the Sanction Order), and subject io the prior written consent of the Initial Consenting

Noteholders, SFC may õomplete isale of all oi substantially all of the SFC Assets on terms that

are acceptable to thé Initiil Consenting Noteholders (an "Alternative Sale Transaction"),

provided that such Altemative Sale Transaction has been approved by tle Court pursuant to

section 36 of the CCAA on notice to the servic¡ list. In the event that such an Altemative Sale

Transaction is completed, the te.rms and conditions of this Plan shall continue to apply in all

respects, subject to the following:

(a)

(b)

(c)

(d)

The Newco Shares and Newoo Notes shall not be distributed in the manner

contemplated herein. Instead, the consideration paid or payable to SFC pursuant

to the Alternative Sale Transaction (the "Alternative Sale Transaction
Consideration") shall be distributed to .the Persons entitled to receive Newco

Shares hereunder, and suoh Persons shall receive the Altemative Sale Transaction

Consideration in the sa¡ne proportions and subject to the sarne torms and

conditions as ate applicable to the disnibution ofNewco Shares hereunder.

All provisions in this Plan that address Newco or Newco II shall be deemed to be

iueffective to the extent that they address Newco or Newco II, given that Newso

and Newco II will not be required in connection with an Alternative Sale

Transaction,

All provisions addressing the Newco Notes shall be deemed to be ineffective to

the extent such provisions address the Newco Notes, gtven that the Newco Notes

will not be required in connection with an Alternative Sale Transaction.

All provisions relating to the Newco Shares shall be deemed to address the

Alternative Sale Transãction Consideration to the limited extent such provisions

address the Newco Shares,

SFC, with the written consent of the Monitor and the Initial Consenting

Noteholders, shall be permitted to make such amendments, modifications and

supplements to the terms and conditions of this Plan as are necessary to: (i)
Aóititate the Altemative Sale Transaction; (ii) cause the Alternative Sale

Transaction Consideration to be distributed in the same proportions and subject to

the same terms and conditions ar¡ are subject to the distribution of Newco Sha¡es

hereunder; and (iii) complete the Alternative Sale Transastion and distribute the

Alternative Sale Transaction Proceeds in a manner that is tax efficient fo¡ SFC

and the Affected Creditors with Proven Claims, provided in each case that (y) a
copy of such amendments, modifications ot supplements is filed with the Court
and served upon the service list; and (z) the Monitor is satisfied that such

amendments, modífications ot supplements do not rnaterially alter the

(e)
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proportionate entitlements of the Affeoted Creditors, as amongst themselveq, to

the consideration distributedpursuant to the Plan'

Except for the requirement of obtaining the prior witten consent of the Initial Consenting

Noteirolders with rèspect to the matters set fotttr in this section 10.1 and subject to tho approval

of the tion bY the Court
to the Plan has been aP

Credit vote or approval
enable SFC to complete an Altemative Sale Transaction or to amend the Plan in the manner

described in this 10.I .

ARTICLE 11

SETTLEMENT OT'CLAIMS AGAINST THIRD PARTY DEX'ENDANTS

11.1 Ernst & Young

(a) Notwithstandíng anything to the contrary herein, subject to: (i) the granting of the

Sanction Order; (ii) the issuance of the Settlement Trust Order (æ may be

modified in a manner satisfactory to the parties to the Ernst & Young Settlement

and SFC (if occuning on or prior to the Plan Implementation DatÐ, the Monitor
and the Initial Consenting Noteholders, as applicable, to the extent, if any, that

such modifications affect SFC, the Monitor or the Initial Consenting Noteholders,

each acting reasonably); (iii) the granting of an Order under Chapter 15 of the

United States Bankruptcy Code recognizing and enforcing the Sanction O¡der and

the Settlement Trust Order in the United States¡ (Ð any other order necessary to
give effect to the Ernst & Young Settlement (the orders referencsd in (iii) and (iv)

being collectively the "Ernst & Young Orders"); (v) the fulfillment of all

oonditions precedent in the Ernst & Young Settlement and the fulfillment by the

Ontario Class Action Plaintiffs of all of their obligations thereunder; and (vi) the

Sanction Order, the Settlement Trust Order and all Emst & Young Orders being

final orders and not subject to further appeal or challenge, Ernst & Young shall

pay the settlement amount as provided in the Ernst & Young Settlement to the

trust established pursuant to the Settlement Trust Order (the'oSettlement Trust').
Upon receipt ol a certificate from Ernst & Young confinning it has paid the

settlement amount to the Settlement Trust in accordance with the Ernst & Young

Settlement and the trustee of the Settlement Trust confirming receipt of such

settlement arnount, the Monitor shall deliver to Ernst & Young a certificate (the

"Monitor's Ernst & Young Settlement Certificate") stating that (i) Emst &
Young has confirmed that the settlement amount has been paid to the Settlement

Trust in accordance with the Ernst & Young Settlement; (ii) the hustee of the

Settlement Trust has confirmed that such settlement amount has been received by
the Settlement Trust; and (iii) the Ernst & Young Release is in full force and

effect in aocordance with the Plan. The Monitor shall thereafter file the Monitor's
Ernst & Young Settlement Certificate with the Court.

(b) Notwithstanding anything to the contrary herein, upon receipt by the,Settlement
Trust of the settlement amount in accordance with the Ernst & Young Settlement:
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(i) all Ernst & Young Claims shall be fully, finally, inevocably and forever
compromised, released, discharged, cancelled, barred and deemed satisfied and
extinguished as against Ernst & Young; (ii) section 7,3 hereof shall apply to Ernst
& Young and the Ernst & Young Claims mutøtis mutandis on the grnst A Young
Settlement Date; and (iii) none of the plaintiffs in the Class Actions shall bã
permitted to claim from any of the other Third Party Defendants that portion of
any damages that corresponds to the liability of Ernst & Young, provenat trial or
otherwise, that is the subject of the Ernst & young settlement.

(c) In the event that the Ernst & Young Settlement is not completed in aocordance
with its telms, the Ernst & Young Release and the injunctions described in section
I l.l (b) shall not become effective.

Named Third Party Defendants

(a) Notwithstandiag anything to the contrary in section 12.5(a) or 12.5(b) hereof at
any time prior to 10:00 a.m. (Toronto time) on December 6,2012 oi such later
date as agreed in writing by the Monitor, SFC (if on or prior to the Flan
Implementation Date) and the Initial Consenting Noteholders, Schedule ..4" to
this Plan may be amended, restated, modiflred or supplemented at any time and
from time to time to add any Eligible Third Party Deiendant as a "Námed Third
Party Defendant", subject in each case to the prior written consent of such Third
Parfy Defendant, the Initial Consenting Noteholders, counsel to the Ontario Class
Action Plaintiffs, the Monitor and, if occurring on or prior to the plan
Implementation Date, SFC. Any such amendment, restatement, modification
and/or supplement of Schedule "4" shall be deemed to be effective automatically
upon all such required consents being received. The Monitor shall: (A) provide
notice to the service list of any such amendment, restatement, modifioation and/or
supplement of Schedule "4"; (B) file a copy thereof with the Court; and (C) post
an electronic copy thereof on .the Website. All Affected Creditors shali be
deemed to consent thereto any and no Court Approval thereof will be required.

(b) Notwithstanding anything to the conhary herein, subject to: (i) the granting of the
Sanction Order; (ii) the granting of the applicable Named Thfud party Defendant
Settlement Order; and (iii) the satisfaction or waiver of all conditions precedent
contained in the applicable Named Thìrd Party Defendant Settlement, the
applicable Named Third Party Defendant Settlement shall be given effect in
accordance with its terms. Upon receipt of a certificate (in form and in substance
satisfactory to the Monitor) from each of the parties to the applicable Named
Third Party Defendant Settlement confirming that all conditions precedent thereto
have been satisfred or waived, and that any settlement fi:nds have been paid and
received, the Monitor shall deliver to the applicable Named Third Parfy
Defendant a certificate (the "Monitorts Named Third Party Setgement
Certificate") stating that (i) each of the parties to such Named Third party
Defendant Settlement has confirmed that all conditions precedent thereto have
been satisfred or. waìved; (ii) any settlement funds have been paid and received;
and (iii) immediately upon the delivery of the Monítor's Named Third party
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(c)

l2.l Binding Effect

On the Plan Implementation Date:

(a) the Plan will become effective at the Effective Time;

(b) the plan shall be final and binding in accordance with its terms for all purposes on

all persons named or referred to in, or subject tq the Plan and their respective

heirs, executors, administrators and other legal representatives, successors and

assigns;

(c) each Person named or refened to in, or subject to, the Plan will be deemed to have

consented and agreed to all of the provisions of the Plan, in its entirety and shall

be deemed to have exesuted and délivered all consents, releases, assignments and

waivers, statutory or otherwise, required to implement and carry out the Plan in its

entirety.

12,2 'lVaiver of Defaults

(a) From and after the Plan Implementation Date, all Persons shall be deemed to have

waived any and all defaulìs of SFC then existing or previously committed by

SFC, or cáused by SFC, the commoncement of the CCAA Proceedings by SFC,

any matter pertaining to the CCAA Proceedings, any of the prwisions in the Plan

or steps côntemplated in the Plan, or non-compliance with any covenant,

***ìy, representation, term, provision, condition or obligation, expressed or

implied, in any contract, instrument, credit document, indenture, note, lease,

Settlement Certifrcate, the applicable Named Third Party Defendant Release will
be in full force and effecf in accordance with the Plan. The Monitor shall

thereafter file the Monitor's Named Third Farty Settlement Certificate with the

Court.

Notwithstanding anything to the contrary herein, upon delivery of the Monitor's

Named Third party Settlèment Certificate, any claims and Causes of Action shall

be dealt with in aôsordance with the terms of the applicable Named Third Party

Defendant Settlement, the Named Third Party Defendant Settlement Order and

the Named Third Party Defendant Release. To the extent provided for by the

terms of the applicable Named Third Party Defendant Release: (Ð the applicable

Causes of Aciiän against the applicable Named Third Party Defendant shall be

fully, finally, inevocably and forever compromised, released, discharged,

cancelled, báned and deemed satisfred and extinguished as against the applicable

Named Third Party Defendant; and (ii) section 7.3 hereof shall apply to lhe
applicable Named Third Party Defendant and the applicable Causes of Action

agäinst the applicable Named Third Party Defendant mutatis mutandís on the

effective date of the Named Third Party Defendant Settlement.

ARTICLE 12
GENERAL
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guarantee, agreement for sale or other agreement, written or oral, and any and all
amendments or supplements thereto, existing between such Person and SFC, and
any and all notices of default and demands for payment or any step or proceeding
taken or commenced in connection therewith under any suoh agreement shall be
deemed to have been rescinded and of no further force or effect, provided that
nothing shall be deemed to excuse SFC from performing its obligations under the
Plan or be a waiver of defaults by SFC under the Plan and the related doouments,

Effeotive on the Plan Implementation Date, any and all agteements that are
assigned to Newoo and/or to Newoo II as part of the SFC Assets shall be and
remain in full force and effect, unamended, as at the Plan Implementation Date,
and no Person shall, following the Plan Implementation Date, aooelerate,
terminate, rescind, refuse to perform or otherwise repudiate its obligations under,
or enforce or exercise any right (including any right of set-off, dilution or other
remedy) or make any demand against Newco, Newco II or any Subsidiary under
or in respect of any such agreement with Newco, Newco II .or any Subsidiary, by
reason of:

(Ð any event that occurred on or prior to the Plan Implementation Date that
would have entitled any Person thereto to enforce those rights or remedies
(including defaults or events of default arising as a result of the insolvency
ofSFC);

(ii )

(iii)

the fact that SFC commenced or completed the CCAA Proceedings;

the implementation of the Plan, or the completion of any of the steps,
transactions or things contemplated by the Plan; or

(iv) any compromises, arangements, transactions, releases, discharges or
injunctions effected pursuant to the Plan or this Order.

12.3 DeemingProvisions

In the PIan, the deeming provisions are not rebuttable and are conclusive and irrevocable.

12.4 Non-Consummation

SFC reserves the right to revoke or withdraw the Plan at any time prior to the Sanctìon
Date, with the consent of the Monitor and the Initial Consenting Noteholders, If SFC so revokes
or withdraws the Plan, or if the Sanction Order is not issued or if the Plan Implementation Date
does not occur, (a) the Plan shall be null and void in all respects, (b) any settlement or
compromise embodied in the Plan, including the fixing or limiting to an amount certain any
Claim, and any document or agreement executed pursuant to the Plan shall be deemed null and
void, and (c) nothing contained in the Plan, and no acts taken in preparation for consummation of
the Plan, shall (i) constitute or be deemed to constitute a waiver or release of any Claims by or
against SFC or any other Person; (ii) prejudice in any manner the rights of S.FC or any other
Person in any further proceedings involving SFC; or (iii) constitute an admission of any sort by
SFC or any other Person.
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12.5 Modification of the Plan

(a) SFC may, at any time and from time to time, amend, restate, modify and/or

supplement the Plan with the consent of the Monitor and the Initial Consenting

Nóteholders, provided that: any such amendment, restatement, modification or
supplement must be contained in a written document that is filed with the Court

and:

(Ð if made prior to or at the Meeting: (A) the Monitor, SFC or the Chair. (as

defined in the Meeting Order) shall communicate the details of any such

amendment, restatement, modification and/or supplement to Affected
Creditors and other Persons present at the Meeting prior to any vote being
taken at the Meeting; (B) SFC shall provide notice to the service list of
any such a¡nendment, restatement, modification and/or supplement and

shall frle a copy thereof with the Court forthwith and in any event prior to

the Court hearing in respect of the Sanction Order; and (C) the Monitor
shall post an elestronic copy of such amendment, restatement,

modifîcation and/or supplement on the Website forthwith and in any event

prior to the Court hearing in respect of the Sanction Order; and

(ii) if made following the Meeting: (A) SFC shall provide notice to the service

list of any such amendmsnt, restatement, modifrcation and/or supplement

and shall file a copy thereof with the Court; (B) the Monitor shall post an

electronic copy of such amendmen! restatement, modification and/or

supplement on the Website; and (C) such amendment, lestatement,

módifìcation and/or supplement shall require the approval of the Court

following notice to the Affecte.d Creditors and the Trustees.

(b) Notwithstanding section 12.5(a), any amendrnent, restatement, modifioation or

supptement may be made by SFCI (i) if prior to the Sanction Date, with the

consent of the Monitor and the Initial Consenting Noteholders; and (iÐ if after the

Sanction Date, with the consent of the Monitor and the Initial Consenting

upon approval by the Court, provided in each case tlat it
r that, lñ t¡" opinion of SFC, acting reasonably, is of an

pranandthesanclåîälJä'*[Ï[";i"."":triiî$å"îi'ffi lffiå;if;
not materially adverse to the financial or economic interests of the Affected

Creditors or the Trustees.

(c) Any amended, restated, modified or supplementary plan or plans of compromise

frled with the Court and, if required by this section, approved by the Court, shall,

for all purposes, be and be deemed to be a part of and incorporated in the Plan.

12,6 Actions and Approvals of SFC after Plan Implementation

(a) From and after the Plan Implementation Date, and for the purpose of this Plan

onlY:
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if SFC does not have the ability or the capacity pursuant to Applioable
Law to provide its agreement, waiver, consent or approval to any matter
requiring SFC's agreement, waiver, consent or approval under this Plan,
such agreement, waiver consent or approval may be provided by the
Monitor; and

(ii) if SFC does not have the ability or the capacity pursuant to Applicable
Law to provide its agreement, waiver, consent or approval to any matter
requiring SFC's agreement, waiver, consent or approval under this Plan,
and the Monitor has been discharged pursuant to an Order, s¡rch
agreement, waiver consent or approval shall be deemed not to be
necessary.

12.7 Consent of the Initial Consenting Noteholders

For the purposes of this Plan, any matter requiring the agreement waiver, consent or
approval of the Initial Consenting Noteholders shall be deemed to have been agreed to, waived,
consented to or approved by such Initial Consenting Noteholders if such matter is agreed to,
waived, consented to or approved in writing by Goodmans LLP, provided that Goodmans LLP
expressly confirms in writing (including by way of e-mail) to the applicable Person that it is
providing such agreement, consent or waiver on behalf of Initial Consenting Noteholders. In
addition, following the Plan Implementation Date, any matter requiring the agreement, waiver,
consent or approval of the Initial Consenting Noteholders shall: (i) be deemed to have been given
if agreed to, waived, consented to or approved by Initial Consenting Noteholders in their
capacities as holders of Newco Shares, Newco Notos or Litigation Trust Interests (provided that
they continue to hold such consideration); and (ii) with respect to any matter concerning the
Litigation Trust or the Litigation Trust Claims, be deemed to be given if agreed to, waived,
consented to or approved by the Litigation Trustee.

12,8 Claims Not Subject to Compromise

Nothing in this Plan, includ,ing section 2.4 hereof, shall prejudice, compromise, release,
discharge, cancel, bar or otherwise affect any: (i) Non-Released D&O Claims (except to the
extent that such Non-Released D&O Claim is asserted against a Named Director or Officer, in
which case section 49(Ð applies); (ii) Section 5J(2) D&O Claims or Conspiracy Claims (except
that, in accordance with section 4.9(e) hereof, any Section 5.1(2) D&O Claims against Named
Directois and Offïcers and any Conspiracy Claims against Named Direstors and Offlrcers shall be
limited to recovery from any insurance proceeds payable in respect of such Section 5.1(2) D&O
Claims or Conspiracy Claims, as applicable, pursuant to the Insurance Policies, and Persons with
any such Section 5.1(2) D&O Claims against Named Directors and Offïcers or Conspiracy
Claims against Named Directors and Officers shall have no right to, and shall not, make any
claim or seek any recoveries from any Person, other than enforcing such Persons' rights to be
paid from the proceeds of an Insurance Policy by the applicable inswer(s)); or (iii) any Claims
that are not permitted to be compromised under section 19(2) of the CCAA.

(i)
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12,9 Paramountcy

From and after the Effective Time on the Plan lmplementation Date, any conflict
between:

(a) the Plan; and

(b) the covenants, warranties, representations, terms, conditions, provisions or
obligations, expressed or implied, of any contract, mortgage, security agreement,

indenture, trust indonture, note, loan agreement, commitment letter, agreement for
sale, lease or other agreement, written or oral and any and all amendments or

supplements thereto existing between any Person and SFC and/or the Subsidiaries

as at the Plan Implementation Date,

will be deemed to be governed by the terms, conditions and provisions of the Plan and the

Sanction Order, which shall take precedence and priority'

12.f0 Foreign Recognition

(a) From and after the Plan Implementation Date, if requested by the Initial
Consenting Noteholders or Newco, the Monitor (at the Monitor's election) or

Newco (if the Monitor does not so elect) shall and is hereby authorized to seek an

order of any court of competent jurisdiction recognizing the Plan and the Sanction
Order and oonfirming the Plan and the Sanction Order as binding and effective in
Canada, the United States, and any other jurisdiction so requested by the Initial
Consenting Noteholders or Newco, as applicable.

O) rffithout limiting the generality of section 12.10(a), as promptly as practicable, but

in no event later than the third Business Day following the Plan Implementation
Date, a foreign representative of SFC (as agreed by SFC, the Monitor and.the

Initial Consenting Noteholders) (the "X'oreign Representative") shall oommence

a proceeding ín a court of competent jurisdiction in the United States seeking

recognition of the Plan and the Sanction Order and confirming that the Plan and

the Sanction Order are binding and effective in the United States, and the Foreign

Representative shall use its best efforts to obtain such recognition order.

l2.ll Severability of Plan Provisions

If, prior to the Sanction Date, any term or provision of the Plan is held by the Court to be

invalid, uóid or unenforceable, the Court, at the request of SFC and with the consent of the

Monitor and the Initial Consenting Noteholders, shall have the power to either (a) sever such

term or provision from the balance of the Plan and provide SFC with the option to proceed with
the implèmentation of the balance of the Plan as of and with effect from the Plan Implementation

Date, ór 0) alter and interpret such term or provision to make it valid or enforceable to the

maximum extent practicable, consistent with the original purpose of the term or provision held to
be invalid, void or unenforceable, and such term or provision shall then be applicable as altered
or interpreted. Notwithstanding any such holding, alteration or interpretation, and provided that
SFC proceeds with the implementation of the PIan, the remainder of the terms and provisions of
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the Plan shall remain in full force and effect and shall in no way be affected, impaired or
invalidated by such holding, alteration or interpretation.

12.12 Responsibilities of the Monitor

The Monitor is acting in its capacity as Monitor in the CCAA Proceeding and the Plan
with respect to SFC and will not be responsible or liable for any obligations of SFC.

12,13 Different Capacities

Persons who are affected by this Plan may be affected in more than one capacity. Unless
expressly provided herein to the contrary, a Person will be entitled to participate hereunder, and

will be affected hereunder, in each such capacity. Any action taken by or treatment of a Person
in one capacity will not affect such Person in any other capacity, unless expressly agreed by the
Pèrson, SFC, the Monitor and the Initial Consenting Noteholders in writing, or unless the
Person's Claims overlap or are otherwise duplicative

12.14 Notices

Any notice or other communication to be delivered hereunder must be in writing and
reference the Plan and may, subject as hereinafter provided, be made or given by personal

delivery, ordinary mail or by facsimile or email addressed to the respective parties as follows:

(a) if to SFC or any Subsidiary:

Sino-Forest Corporation
Room 3815-29 38Æ, Sun Hung Kai Centre
30 Ha¡bour Road, Wanchaì, Hong Kong

Attention: Mr. Judson Martin, Executive Vice-Chairman and Chief
Executive Officer

Fax: +852-2877-0062

with a copy by email or fax (which shall not be deemed notice) to:

Bennett Jones LLP
One First Canadian Place, Suite 3400
Toronto, ON M5X 144

Attention: Kevin J.Zych and Raj S. Sahni
Email: zychk@bennettjones,comandsahnir@bennettjones.oom
Fax: 416-863-1716
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(b) if to the Initial Consenting Noteholde¡s:

c/o Goodmans LLP
Bay Adelaide Centre
333 Bay Street, Suite 3400
Toronto, Ontario MsH 2S7

Attention: Robert Chadwick and Brendan O'Neill
Email: rchadwick@goodmans,ca and boneill@goodmans.ca
Fax: 416-979-1234

and with a copy by email or fax (which shall not be deemed notice) to:

Hogan Lovells International LLP
I lth Floor, One Pacific Plase, 88 Queensway
Hong Kong China

Attention: Neil McDonald
Email: neil.mcdonald@hoganlovells.com
Fax: 852-2219-0222

(c) if to the Monitor:

(d) if to Ernst & Young:

Ernst & Young LLP
Ernst & Young Tower
222Bay Street
P,O, Box 251

FTI Consulting Canada Inc.
TD Watelhouse Tower
79 Wellington Street West
Suite 2010, P.O. Box 104

Toronto, ON M5K lG8

Attention: Greg Watson
Email: greg.watson@fticonsulting.com
Fax: (416) 649-8101

and with a copy by email or fax (which shall not be deemed notice) to:

Gowling Lafleur Henderson LLP
I First Canadian Place
100 King Street'West, Suite 1600

Toronto, Ontario M5X lG5

Attention: Denick Tay
Email: denick.tay@gowlings.com
Fax: (416) 862-7661
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Toronto, ON M5K lJ7

Attention: Doris Stamml
Email: doris.stamml@ca.ey.com
Fax: (416) 943-ITBDI

and with a copy by email or fax (which shall not be deemed notice) to:

Lencz¡q Slaght Royce Sm¡th Griffrn
130 Adelaide Street West, Suite 2600
Toronto, Onta¡io M5H 3P5

Attention: Peter Griffin
Email: pgriffin@litigate,com
Fax: (416) 865-2921

or to such other address as any party may from time to time notify the others in accordance with
this section. Any such communication so given or made shall be deemed to have been given or
made and to have been received on the day of delivery if delivered, or on the day of fãxing or
sending by other means of recorded electronic communication, provided that such day in either
event is a Business Day and the communication is so delivered, faxed or sent bef,ore 5:00 þ.m.
(Toronto time) on such day. Otherwise, such communication shall be deerned to have been
given and made and to have been received on the next following Business Day.

12.15 Further Assurances

SFC, the Subsidia¡ies and any other Person named or referred to in the Plan will execute
and deliver all such documents and instruments and do all such acts and things as may be
necessary or desirable to carry out the full intent and meaning of the Plan and to give effect to
the transactions contemplated herein.

DATED as of the 3'd day of Decembe\2012.

bt4El?ó
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SCHEDULE A

NAMED THIRD PARTY DEFENDANTS

1. The Underwriters, together with their respective present and former affiliates, partners,

associates, employees, servants, agents, contractors, directors, ofücers, insurers and

successors, administrators, heirs and assigns, excluding any Direetor or Ofücer and

successors, administrators, heirs and assigns of any Director or Offrcer in thei¡ oapacity

as such.

2. Ernst & Young LLP (Canada), Ernst & Young Global Limited and all other member

firms thereof, together with their respective present and former affrliates, partners,

associates, employees, servants, agents, contactors, directors, officers, insr¡rers 'and

,u""rrrorr, administrators, heirs and assigns, excluding any Director or Ofñcer and

succrsrorr, administrators, heirs and assigns of any Director or Ofücer in their capacity

as such, in the event that the Ernst & Young Settlement is not cornpleted.

3. BDO Limited, together with its respective present and formel affrlìates, partners,

associates, employies, servants, agents, conhactors, directors, officers, insurers and

successors, administrators, heirs and assigns, exoluding any Director or Officer and

,u.""rrorr, administrators, heirs and assigns of any Director or Offroer in their capacity

as such,
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Sahedule (rBtt

FORM OX' MONITOR'S CERTTX'ICATD OX' PLÄN IMPLEMENTATION

Court File No, CV-12-:9667-00CL

ONTARIO

SUPERIOR COURT OX' JUSTICE
COMMERCIAT LIST

IN TI{E MATTER OF TT{E COMPANIES' CREDITORS
ARRANGEMENTICT, R,S,C, 1985, c, C-36, AS AMENDED

AND IN THE N4ATTER OF A PLAN OF COMPROMISE OR
ARRANGEMBNT OF SINO-FOREST CORPORATION

MONITOR'S CERTIF'ICATE
(PIan Implementatlon)

All capltaltzed terms not otherwise defined herein shall have tho meanings ascribed

thereto in the Plan of Compromise and Reorganization of Sino.Forost Corporation ("SFçlt'¡

dated Deccmber 3,2012 (the "Plsn"), which is attached as Schedule r(4" to the Order of the

Honourable Mr, Justico Morawetz mads in these proceedings on tho Fthl day of December, 2012

(the "Order"), B{t suoh Plan may be fl¡rthsr amended, vmied or supplementod frorn time to time

in aqoordançe with the terms thereof,

Pursuant to paragraph 12 of the Order, FTI Consulting Canada Inc, (the "Monltor") in its

oapacity as Court-appointed Monitor of SFC dellvers to SFC and Goodmans LLP thls certlfioate

ancl hereby certifies thatl

1. The Monitor has reoelved witten notice fi'om.SFC and Goodmans LLP (on behalf

of the Initial Consenting Notoholdets) that thc conditions precedent set out in seetion 9,1 of the

Plan have been satlsfïed or waived in aooordance with the terms of the Plan; and

2, The Plan Implementation Date has ooouned and tho Plan and the Plan Sanotion

Order are effectlve in accordance with their.terms,
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DATED at the city of Toronto,ln the Provinqe of ontario, this I day of I ,201I,

I'TI CONSULTING CANADÄ INC., in its
capaoþ as Court-appointod Monltor of the Sino-
Forest Corporatlon and not in lts porsonal capacity

Namo:
Titlo:

By:
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Schedulo A

3' In aceordance with tho order for reorganizatlon, the artlcles of oontinuance of the corporatlondated Jrrne 25,2002, as amended by arti-oles oid";J;;iiJrt"¿ ¡wre22,2004, arcamendsd asfollowsl

(a) to decreæs tho minlmum numbsr of directors of the corporation from three (3) direotors toone (l) direotor;

(b) to creats a ne\ry olass of sharu consistlng of an unllmited number of ,,Class A Commonshares" havlng the followíng rights, privilegos]restr.iotións anlcondldons;

The holders of Class A Common Shares ars entitled:

Q to tw9 (2) votes por class A common share at any meeting of shareholders of thocorporatlon, except meetings at which only holdárr or u rpr.i-nø 
"rurr-h 

sha¡es axeentitled to vote;

(íi) subjeot to thq rights, privilegos, resric of anyother olass or serios of shæe,s ofth, Corpo of theCorporation upon dissolution pro rat¿ wlth

to shares ofeny
deolqred by the

(o).to delete the rights-, privlleges, reshistlons and conditions attaching to the Common Shatesand to substitutç therefor the foilowingt

(1) The holders of Common Shar.ss are entitled:

per common share at any moeting of shareholders of the
meetings at which only holders of a speoified olass of shares

(ii) subject to ths rights, prlvile
of any other olæs or sedes of s to shil'es

properry of r!,_, corporatioo upon ;ft%ìi:iA Comrnon Shares; and

(iii) subjeot to-the rights, privileges, restiotions and condltions attaching to sharesof any other class ot series of tares of.the Corporation, to ,e"eive-Ãy dividenddeclared by the directors of tho Corporatlon and frayable on the common sha¡es,

(2) At a time to be dstermjned by the board of dlrectors of the Corporatlon, tho commonShares shall be cancelled and ellmlnated for no oo
no fufther force and effect, whether sumendered
obligation of the Corporation thereunder or. in a"y
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s shall have no further
tho rigbts, privileges,
deletod,

(el) to connrnn that the authorized oapital of the Corporatlon oonslsts of an unllmited number of
Clæs A Common Sharos, an unlimited number of iommon Sharss and an unlirnited number of
Prefolenco Shares, issuablo in series,
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1, Unaffected Claims Reservel $1,5oo,ooo

2. Umesolved Claims Reservo for Defence Costsl $g,000,000
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SUPERIOR COÜRT O,F JUSTICE - ONTÁ.RIO
(coMMERCrÀL tISÐ

RE:

.BEFOREs
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IN TT:IE.MATTER OF TiM COMPÁJNIES' CREÐITORS ARRANGEMENT
lcT R S.C. tr985, ù.'C-36, AS AMENDED.

AND I}¡: TNE NIATTER OF' A PLAN OF' COMPROMISE OR
ARRÄNGEMENT OF SINO-X'ORtrST CORPORATTON, ApplÌc*nt

TTORA\4ÍETZJ.

COUNSELT Robcri'\ry. Stalgyr.Keyih'Zych; D.erek J. BiIt and Jonatbau Bcll, for Sinb*
tr'oteÉ,t Coipor.nfion'

Deriick Tay, Jcunifer Stanr, nnd €líff 'F,rophct for the Monitor, FTI
Consulting Csnrd¡ì I¡tó-

Rop-ert Chadwick arid Brend¡n CI'Neitrl, .for the Ad Hoc Commitfec of
Notd.'holdex

Kennoth Rosonberg, Kirk Baertr lVlax Starnino, *rid A. Dl'rnitri Lrscaris, for
th c CI¡ss Actlo-n Plieintiffs

Wou J.-Kimr-Jurn¡5 C; Orr; Mlchael C. Spence4, and [Vlcg¿a B. McPhee, for
Idyesco Canada l;fd', Nortbwest & Ethioal fiivestrieedt! LP rnA Cornitc
Syndical c Natibnale, d e Retr¡itc B atireiite. [nc.

Peter Grifïin, Psfcr Osborne end'S[âi.aRoyr. fo¡ Ernst & Yor.rng.Inc-

Pster Greene ând Ken lleldra¡, for BDO timitcd

Edwtrd A. SellCrs 4nd Lnrry l-¿owenstein,-for the Board of Dircctors of Sino-
Forest Corporttion

John Pirie,and,Dnvid Ged5dç¡, for Poyry @eijing)

James Doris, for ths Plaintiff in the,New York Class Action

Ð¡vid Bish, for the Undem'riters

Simon Bieber and Erin Plect, for David Horsley

"Ismcs Grout, for the Çniario Securities Commissiou
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Emily Colc and.Jo-seph Meriu, for Alfen Ctia¡l

Susan E-FreedÉan and $randon Barncs, f,or Kai Kit poon

Faql Emer*in, for ACE/Chubb

Sam Sasso, for Trsvetþrs
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EÌ\DORSEMEN,I

tll For reasóns to folloq the motion is gr4ntêd and.an order shdf isrsue sairrcdonìng the pl'nsqbsranrialty in rhe fqrr.m of.the draftsã;toi order.
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CITATION : S ino -Forcst Corp oration (Re), 20 I 2 ONS-C 7 05-0

COIIRT FILE NO.: CV-12-9667-00CL
DATE:20121212

STIPERIOR COT]RT OF JUSTICE _ ONTARIO
(COMMERCIAL LIST)

RE:

BEFORE:

COI]NSEL:

IN THD MATTER OF TIIE COMPANIES' CREDITORS ARRANGEMENT

ACTTR.S.C' 1985' c' C-36, AS AMENDEI)

ANDINTHDMATTER.oFAPLANoFCOMPRoMISEoR
annANcniuENToFsINo-F.oR[STCORPORATION,Applicant

MORÄWI}TZ J.

Robert w. staley, Kevin zych, Dcrek J. Bell and Jonathan Bell, for sino-

Forest CorPoration

Den,ick Tay, JeD[ifer stam, an<I Cliff Prophet for the Monitor, FTI

Consulting Ca¡rnda Inc.

Robert chaclrvick anrl Brendan otNeill, fot' the Ad tloc Cornmittee of

Noteholders

I(cnneth Rosenberg, Kirk Baert, Max Starnino, antl A' Dimitri Lascaris' for

the Class Action PlaintÌffs

.won J. Kim, Jaures c. orr, Michael c. sDence_r, and Megan !. Mcf\er f.or

Invesco Cnnada l,t¿., Northwest & Etúical Investments LP and Comité

Syndicale Nationale de Retraite Bâtirente Inc'

Peter Gr.iffin, Peter osborne ancl Slral.a Roy, for Er.nst & Young Inc.

Peter Grcene ancl Ken Dekkar, for BDO Limited

Ecl$.arcl A. sellers antl Lana Lowelrstein, for the Boarrl of Directors of sino-

Fol'est CorPoratiou

John Pirìe ancl I)avitl Gaclsden, for Poyry (Beijing)

JamcsDoris,forthePlaintiffintheNe¡vYorkClassAction

David Bish, for the Underrvriters

Sinron Bieber ancl Erilt Plcet, for David Ilorsley

Jat¡resGrout,fortlreontarioSecur.itiesConrmissiorr
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t2Sl The Arrditors have assertecl claims against SFC for conhìbution and indemnity for any

amõunts paid or. pa¡'able in respect of the Sbareholder Class Action Claims, with each of the

Auditors iraving assefiecl claìnrs in excess of $6.5 billion. The Auditort have also assefied

indemniflcation claims itt respect the Noteholdet Class Action Claims.

Í2gl The Underwriters have similarly filed elaims against SFC seeking contribution and

indámnity for tlre Shaleholder Class Action Clai¡ns and Noteholder Class Action Claims.

t30l Tlre Olltario Securities Comlnission ('OSC") has also investigatecl matters relating to
SFC. The OSC has aclvised that they are not seeking any monetary sanctions against SFC and

are not seeking monetary sanctions in excess of $100 nrillion against SFC's clirectors and officers
(this anrount rvas later reducecl to $84 million).

t3t] SFC has very few trade creditors by virtue of its status as a holding company whose

busiRess is substautially cauied out tluough its Subsidiaries in PRC and Hong Kong.

t32l On June 26,2012, SFC brotrglrt a motion for an order declaring that all claims made

against SFC arising in.connection with the ownership, purchase or sale of an equþ interest in
SFC and relatecl inclenenity claims to'be "equity claims" (as defined in section 2 of the CCAA).
These clailns encapsrrlate the conrntenced Shareholder Class Action Claiurs asserled against

SFC. The Equiqr Clainrs,Decision did uot pntport to deai lvith the Noteholcler Class Action
Claims.

t33l In reasons release<! on July 27,2012,I granted the rclief sought by SFC in the Equity
Claims Decision, finding that the "the claims aclvattcecl in the shareholder claims are clearly
equity olairus." The Auclitors aucl Underwriters appealed the decision and on Novenber 23,
2012,tlte Coun of Appeal fol Ontatio disrnissed tlre appeal.

t34] On Augtrst 31, 2012, an order was issued approving the filing of the Plarr (tlre '?lan
Filing ancl Meeting Orclet"). ¡

t35] According to SFC's counsel; the Plan endeavours to aclúeve the following pulposes:

(a) to effect a full, final ancl iu'evocable compromise, telease, clischarge, cancellatìon and

bar of all affectecl clairns;

(b) to effect the dish'ibution of the consideration provided in the Plan in respect of proven

clainrs;

(c) to transfer ou,ltemhip of the Sìno-Forest business to Newco and then to Newco II, in
each case fi'ee ancl clear of all claims against SFC ancl certain related claims against

the Subsídialies so as to enable the Sino-Forest business to continue on a viable,
going corlcern basis for the be¡refit of the {ffected Creditors; ancl

(d) to allou,Affectecl Crreclitors ancl Noteholder Class Action Clairnants to benefit fro¡n
contingent value that may be delived fi'onr litigation claims to be advanced by tlre
litigation tntstee,
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t36] prrsuant to the plzur, the sllure. of Newco ('Newco Sltales") will be distributed to the

Affäcte¿ Creclitors. Neu,co lvill i¡nrnediately transfer the acquired assets to Newco II'

Í371 . SFC,s cotrnsel snburits that the Plan represents the best available outcome in the

circumstances ancl those u,ith an econolnic intetest in SFC, when cotrsidered as a whole, will
¿".iu" greater Senefit û.orn the irnplementation of the Plan and the continuation of the business

u, u goftg coircern thau lvot¡lcl result fi'om bankluptcy ot liquidation of SFC. Coun'sel ñ¡rfher

subrrits tñat the pla¡ fairl¡, ancl equitably considers the interests of the Thild Party.Defen{an1s,

who seek i¡de¡lrity arrd contribtrtion fi'onr SFC and its Subsidíaries on a contingent basis, in the

event that they are founcl to be liable to SFC's stakelrolders. Counsel frtrlher rrotes that the three

most signifrca¡t Thir.cl part¡, Defendants (E&Y, BDO and the Underwriters) sttpport the Plan.

t3S] SFC filecl a version of the Plan in August 2012. Subsequent alnendments wele made

àu"r.tt 
" 

follou,ing months, leacling to ñrrther rer ised versions in Octobe[ and November 2012,

a.d a fulal versioir dated óecembãr 3, 2012 rvtrich was voted on and'approvecl at the meeting.

Further amenclments wer.e made to obtain the support of E&Y and the Underwriters. BDO

availed itself of those tetrns on December 5,2012.

t39] The cuneirt fornr of the Plan does not settle the Class Action Claims. However, the Plan

äoei contain terms that woulcl be engaged if certain conditions are met, including if the class

action settlement s'ith E&Y teceives court approval'

t40l Affectecl Creditors u,ith proven slaims distributions undet the Plan

àf (i¡ U"*.o Shares, (ii) Newcä notes in the nount of U.S. $300 million

that are secured o1j à*t*teecl by the sttbs 'Î'{ewco Notes"), and (iii)

Litigatiorr Trt¡st Interests.

t4ll Affected Creditors with provetr clairns rvill
itrare of 92.5o/o of the Nervco Shares rvith ear{y

tlreirpru rctla sharc of the rernaining 7.SYo of the Newcr

the ñerr,.co Notes. Affected Crectitors with proven ctai¡ns will be concurreutly entitlecl to their'

pr.o run s¡are of 75yo of the Litigation Truit Interests; the Noteholdet class Action Claimants

*itt U" entitlecl to theirpr.o rata siarcof the rernainfurg 25Yo of the Litigation Tnrst Interests.

l42t Srith lespect to the inclenuri

by fornrer noteholclers against t

indemnificatiorr clainrs against SFC

anrount of those fpnnet noteholder clains lvi

Action Limit of $150 million. In tum, inclernnification claims of Tllird Partl' p"¡"odants against

SFC with respect to illclemnifiecl Noteholdel Class Action Clairns are atso li¡iited to the $150

million Indemnified Noteholcler Class Action Limit'

[43] The Platl , a¡nolìg

liability for Note Claims

Action Limit; (c) at all of t

Ontario Class Action ¡llaintiffs are met; and (cl)

of SFC (collectiyely, the ,,Naured Dilectors ancl Officerc"). It was emphasized that non-released
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D&O Claims (bei¡g clai¡rs for fraucl or criminal conduct), conspiracy claims and section 5.1 (2)

D&O Claints are not being released ptttsttant to the Plan.

l44l The Plau also coutemplates that recovety in respect of ciaims of the Naured Dilectors ancl

öffi""tr of SFC in res¡>ect of any section 5.t (2) D&O Clairns and any conspilacy clairns shall be

dir.ected ancl limiteci to insurance proceeds available fiom SFC's ¡naintailred insurance policies.

t45] The rneeting \\,as carried out in accordance with the provísions of the Plan Fiiing anci

iø6ti"g Order ancl that the meeting materials were selrt to stakeholders in the manner required

by the Þlan Filing ancl Meeting Order'. The Plan supplement was authorized and distribtlted in
accordance r",ith the Plan Filing and Meetilrg Order.

t46l The nreetlng wa.s ulti.matel,v held on Decembet' 3,2012 and the results of the neeting
wele as follows:

(a) the ntulber of voting clairns that voted on the Plan and tlteir value for and against the

Plan;

(b) The restrlts of the Meeting were as follows:

a. the numl¡er of Voting Clairns that voted on tlre Plan ærd theil value for and

against the Plan:

b. the ¡rumber of votes for ancl agaínst the Plan in corurection with Class Action
Indernnity Clairns in respect of Indenuúfied Noteholder Class Action Claims
up to the Indemnified Noteholder Limit:

c. the nunrl¡er of Defence Costs Claims votes for and against the Plan ard tlteir
valt¡e:

d. the overall irupact on the approval of the Plan if tlre count rryere to include
Total Unresolved Clairns (including Defence Costs Clairns) and, in order to
clemonstrate the "worst case scenario" if the entire $150 million of the
hlclerrrrified Noteholcler Class Action Lirnit had been voted a "no" vote (even

98.8t% s t.465.766.204 99.n%Totnl Ci¡lnis l'oti¡ts For 250

0.03o/o3 l.lf/o 4r4087$Tolnl Clninrs Voti¡¡s Aenlnst
253 100.00Plo s r.466.t80291 100.üPloClnl¡ns

4 I 5Class Action l¡rdelnnib' Claírns

'96.10o/o1'ohtl Clni¡ns \roti¡¡q Fot' l2 92.31o/o 8,375.0r6s
3.90o/oI ?.69% s 3.10.000Tol¡rl Cl:ri¡¡¡s Voliug Agnlnst

t3 t00.00% 8.7150t6s t00.00%Total Cl:rirns Votilg
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though 4 of 5 vOtes Were "yes" votes and the ¡g¡¡¿ining "no" vote Was from

BDO, lvho has now agreed to strpport the Plan):

l47l E&Y ¡as no\\, enterecl into a settlement (.'E&Y Settlemenf) with the'Ontatio plaintiffs

åoa tft" e¡ebec plai¡tiffs, sudect to several conclitions ancl approval of the E&Y Settlenrent

itself.

t48l As notecl in the ertclo

adjournment request, the E&Y
is being sought on this tlrotion
Plan contains ptovisions tlrat provide a frarne

claims uncler the Plan n'ill be effective if sever

granted if alt conditions ale met, including ftrrther court approval.

t49] Fufiher., SFC's counsel acknorvledges that e E&Y Settle¡nent,

iortuaing faiflress, continuing disco.r,ery rights in n or Quebec Class

Actïon, or opt out riglrts, are to ðealt with at a fruthe

Law and Argument

t50l Section 6(l) of the CCAÀ provides that courts may sanction a plan of compromise if the

ptuo ¡ur aclúeyeil tlr" ,.rpport of ä majority in nunrber reptesetrting two-thircls in valtle of the

creditors.

t5l] To esfablish the co¡r1's approval of a plan of conrprotuise, the debtor cotnpany must

establish the follou'ing:

(a) tSere ¡as been strict cornpliance with all statutory teqtrilements and adhercnce to

previotts orclers of the court;

(b) nothing lms been {one ol purportecl to be done that is not attthorized by the CCAA;

a¡rd

(c) the plan is fair and teasonable.

(See,Rø Cancrcliclt Airlines Corporctliot¡,2000 ABQB 442,leave to appeal cleniecl,2000 ABCA

à3S, uffd 2001 ABC¿\ 9, leave to appeal to SCC refiised Jtrly 21, 2001, [2001] S.C.C.A. No. 60

and Re Nelsorr Financial Grou¡r Li-rnited, 2011 ONSC 2750,79 C.B.R. (stlÐ 307).

l52l SFC subl¡its that there has beelr strict compliance with all stattrtory requilements,

t53l n, I fortnd that S the CCAA

ãppii"t ontintted nlrclet't ("CBCA")

and is cl in the CCAA run ottt of

90.72%98.5ú/o s r.474,149,0822æClainrs For
9.28o/qt.svÁ $ rJoJ54087t:rl Cl:ri¡ns

100.0trlos t.ó24.903.169267 100.0floltol

N¡¡urbct'of \'olcs V"o/o \/alttc tlf Yotcs
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liquidity u,it¡in a reasonable proxirnity of time" priol to the Initial Orcler and, as such, rvas aud

.*t¡o*, to [:e insolvent. SFb has total claims ancl liabilities against it substantially in excess of

the $5 million stattltory tlireshoid-

t54] The Notice of Creclitors' Meeting was sent in accordance with tlre Meeting Order and the

revised Noteholcler lr4ailing process Oi'der and, ftirther, the Plan sup¡rlerneùt a¡d the voting

prccedures rvvere prosted on th" Mo¡útor's r¡'ebsite of the oÌdinary Affectgd
'Creditors. It s,ai also deliyerecl by enrail to the s well as to Globic who

Jùt"Àinæ"d the inforrnation to thá Registered N version of the Plal was

emaìled to the Affectecl Creditors, poJted on the Monitor's website, ancl made available for

r'eview at the rneeting,

i55j SFC also sr¡b¡nits that the creCitc classified at the tneeting as Affecred

ò,3dito6 colstihrted a sirrgle class for considering the voting oo .tlt" llult.
nurit 

",; 
and consistent witlì the Eqtrity Claims eçity claimants constituted a single

class but u,er.e not entitled to vote on the Plan. Unaffected Creditols v/ere not entitled to vote on

the Plan.

t56l Cou¡sel sub¡rits that the classification of creditors as a single class in the present case

ðomplies r¡r'ith the colrunonality of interests test. See Re Canadìan Aitlines Corporalíort,

ts?l Coults have consisterrtly hekl
the ueditors holcl qtla creditor in rela

tire commonaliS'of interests shotrld be conside

CCAA, namely, to facilitate reotganizations if p
(Ont. C.A.), Re Canad¡an Aîrtíies Corporatìon, and Re Nortel Nelu'orks Corporaiion Q009)
ò,¡. No. ZíOO lOnt. S.C,). Further, courts should resist classification approaches that potentially

jeopardize viable plans.

tsSl In ors voted in one ôlass, consistent with the corumonality of
interests consiclering theil legal interests as creditors. The

classÌficat qtrity Claims Decisiolt'

t59l I am satisfiecl that the meeting was plopelly constituted and the voting was propelly

åauied o¡t. As clescribed aboræ, 99Yoin number, and more lhangg%o invalue, voting at the

meeting favoured the Plali.

t60l SFC's couusel also st¡bmits that SFC h

or by court orders. SFC has regtrlarly filed
repolts and has consistenlly opined that SFC i

couft has so rulecl on tlús issue ou evely stay ex

t6l] I¡ r\¡elsoll Finctncíal,I articulated relevant factors on the sanction hearing. The follorving

ùst-of factors is sinrilar to ihose set out 'tn Re Cqntvesl Globcil Cotnntunicatíons Corporcttíon,

2010 ONSC 4209,70 C.B.R, (stÐ l:
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l. The claims nrust hate been propetly classifiecl, there must be tro secret ari?ngenìents

to giye a¡ a¿vantage to n 
"t.ditôr 

oi creclitor¡ tho approval of the plan by the requisite

majolity of creditors is dlost important;

Z. It is helpful if the Monitor or some other disinterested person has prepared an analysis

of anticipatecl receipts and liquidation or banknrptcy;

3, If otlter options or alternatives have been explored and rejected as workable, this will

be significant;

4. Consideration of the oppression rights of certain creditors; and

5. Unfairness to shareholders.

6. The cottrt ivill consicter the ptrblic interest'

t6zl Tlre Monitor has colrsiclerecl the liquidation aud bankruptcy alternatives ancl has

detennined that it cloes uot believe tlut liquidation or bankruptcy would be a preferable

alternati'e to the plan. Ther.e have been no òther viable altetnatives pt'eseniecl-that rvot¡ld be

acceptable to SFC ancl to the Affectecl Creditols. 'fhe treatment of shareholder claitns and

;;lrË¡ inde¡uity clainrs are, in nry view, fair ancl consistent with CCAA and the Equþ Clairns

Decision.

t63l In aclclition , gg{o of Affected Creditors voted in favout of the Pl

Seourities Purchasers Comnúttee have agteed not to oppose the Plan'

submission to the effect that these are exercises of those parties' business

not to be displacecl.

t64l I am satisfied t¡at the Plarr'provides a fair ancl reasonable balance aurong SFC's

stakeholders rvhile sinnrltaneously prouiaiug the ability for the Sino'Forest bt¡siness to contiutte

as a going concern for the benefit ofall stake[olders'

t65l The Plan aclequately consiclers the public ir

the-Plun s'ill t'emove ttncet'tainty for Sino-Forest

stakeholclers ancl provide a path fot recovety o

creditors. Lr acl{it-ion, the Plãn pt'eserves the riglrts of aggrievecl parties,

the Litigation Trttst, to pnrstte (irr litigation or settlenrent) those parties-t

some or all of the respoisibility for the ptobletns that led SFC to fïle fo

addition, releases ale ¡ot being grante¿ tó h¿ivicluals who have been charged by OSC staff, or to

other inái'icluals against u4roin-the Ad Hoc Seculities Purchasers Cotnmittee wishes to preserve

litigation clai¡rs.

t66l ln aclclition to the consideration that is payable to Affected Creditots, Early Consent

Notelrolclers s,ill receiv e theft pro rara sbare of an aclclitional T.SYo of the Nervco Shares ('Early

Cons not need to pr,ovide the same recovely to all creditot's to be

consi there are several plans which have beeu sanctioned by the

court ent for one crediìor or one class of creditors. See, for

example, Ccmtvest Globctland /?e Arntbro Enterprises Inc. (1993),22C'B'P.' (3cl) 80 (Ont' Gen'
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Div.). A coml'non therne perrneating such cases has been tl¡at differential treatment cloes not

necessarily result in a fincling tlrat the Pla¡r is unfait', as long as the¡e is a stfficient rational
o-^losof inrrw^Ptq¡rqr¡vl¡.

16?l In this case, SFC's counsel points out that the Eally Consent Consideration has been a

f.utor" of the restructuring 'since its inception. lt was made available to any anð all noteholdels

and noteholclers s,ho u,ishecl to become Eæ'ly ConsentNoteholclers wer€ invitecl and permitted to

do so until the early consent deadline of May 15,2012. I previously determined that SFC macle

available to tlre lroteho!.ders all infounatíon needecl to decide whether they shoulcl sigr a joinder

agr€ement ancl receive the Eally Consent Consicletation, and that there ll¡as úo prejudice to the
noteholders in being put to that election early in this proceeding.

t68] As note<! by SFC's counsel, t!ære r+'as a ra-tional pulpose for the Eally Consent

Consideration. The Early Consent Noteholclers supported the restlucturing through the CCAA
prnceeclings r,r4rich, in turn, provicled increased confidence in the Plan and facilitated the

negotiatiolìs and approval of the Plan. I am satisfiecl that this feature of the Plan is fair and

reasonable.

t69] With respect to the Inclemnified Noteholder Class Action Limit, I have consideted SFC's

written subrnissious and accept that the $150 million agreed-upon amount reflects risks faced by
both sides. Tlre seleetion,of a $150 rnillion cap reflects the business juclgnront of the parties

making assessrne¡rts of the risk associated u,ith the noteholder component of the Orrtario Class

Action ancl, in my view, is within the "general rattge of acceptability on a conlneiciaily
reasona'ole l¡asis". See Re Ra¡,elsto¡i Corpot'cttion, (2005) 14 C.B.R. (5u') 207 (Ont. S.C)-

Fufther, as notecl by SFC's counsel, while the New York Class Action Plaintifß filecl a proof of
claínr, they have not appealecl in this proceecling and haræ not stated any opposition to the Plan,

which has inolucled this concept since its inception.

t70] Turning no$' to the issue of releases of the Subsidiaries, counsel to SFC submits that the
unchallengecl recolcl deuronsffates that there can be no effective restruchrring of SFC's business

and separntion fiom its Canadian parent if the clainrs assefted against the Subsidiaries adsìng out
of or comrected to clailns against SFC rernail outstanding. The Monitot has examined all of tlre
releases in the Plan and has stated tlnt it believes that they ale fair and reasonable in the
citcumstances.

lTLl Tlre Coutt of Appeal t\ ATB Finqncial ,û. Ãtretcaþ & MansJìeld Alternative Investntents

II Cotporutiott,2008 ONCA 587, 45 C.B.R (sth) 163 stated that the "cotut has authority to
sanction plarrs incorporating thircl part¡' releases that are reasonably rclated to the proposed

testnrctudng".

L72l In this case, counsel subrnits that the release of Subsidiaries is necessal'y and essential to

the rcstnrcturing of SFC. The primary purpose of tlte CCAA ptoceedings \\'as to extlicate the

business of Sino-Forest, thlough the operation of SFC's Subsicliaries (wlr.ich were pl'otected by
the Stay of Proceeciings), fi'orr-r the clouci of t¡ncertainty surrounding SFC. Accorclingly, counsel

subrnits that there is a clear ancl rational connection betvveen the release of the Subsidiaries in the
Plan. Further, it is clifficult to see holv a¡ry viable plan could be rnade that does not cleanse the

Subsidiaries of tire ciairns made against SFC.
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t73l Counsel ¡:oints ortt that the Subsidiaries

õontribr*ing in a tangible ancl realistic way

contributitlg theil assets to SFC to satisfr SFC's

indebtedness, for tlte benefit of the Affectecl C

benefit SFC ancl the creditot's generally.

L74l In my yier\,, the basis fol the release falls rvithin the gtriclelines pleviously set out by this

õourt in ATB Fincutcíttl, Re Nortel Neñvorks,20lO ONSC 1708, and ,Re Kitchenet Frcune

Límítecl,z0l2 oNSc 23;,4, g6 C.B.R. (sth) 274. Further, it seems to me that the Plan cannot

,u".""d without the relèases of the Subsidiaries. I am satisfied that the releases are faif and

reasonable ancl are rationally connectecl to the overall purpose of the Plan.

tTSl With respect to tlìe Namecl Directors and OfÍrcers release, counsel submits that this

ìeleäse is uecesiary to effect a gr.eater rccovery fol SFC's creclitors, rather than having those

directors ancl of.lìcers assert indemnity ctairns agaïnst SFC. Without these leleases, the quantum

of the uru.esoh,ecl claims reserve rvor¡icl have to be materially increased and, to the extent that any

such indel¡nity clai¡r rvas founcl to be a ptoven claim, there would have been a corresponding

dilution of cot'tsicleration paid to Affected Creclitors'

V6l It rvas also pointecl otrt that the release of the Named Directors and Officers is rrot

unlinrited; amoug other things, claims for fraud or criminal conduct, conspiraoy claims, ærd

section 5.1 (2) D&O Claims are excluded.

U7l I anl satisfied that there is a reasonable connection between the clainrs being

iomprornisecl ancl the Plan to u'artant inclusion of this release.

t7S] Finally, in rny view, it is necessaty to gttment

of the Ft¡ncls, ount"íy, the'Plan be alterecl s Claims

lzur wa e 11 in

o t¡e y t of tlús

Ft¡ncls was not consideted at the meeting aud, in my

view, it is not appropriate to considel such an alternative on tlús motion'

Disposition

Í7gl Hayi¡g co¡siclerecl the foregoing,I aur satisfied that SFC has established that:

(Ð there has bee¡ str.ict conrpliance with all statutoty requirements and adherence to

the previotts orclers of tlre corut;

(ii) ¡othi¡g has been clone or purported to be done that is not authorizecl by the

CCAA; and

(iii) the Plan is fait and reasonable.
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t80l Acconlingly, the nrotion is granted and tlre Plan is sanctioned. An orcler has been signed

subltantially in the fonn of the drafr Sanction Orclet'.

J

Ðate: Decetuber. 12,2012
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IIEIIRD:

Ei$DORSDMENT

Í2) Thg Plan is supported b.¡r:

(a) the Moniror;

(b) SFC's Jargest ctcditors, the Ad lfsc Coñtiûittee of Notelrolde¡s (the ..Ad l{óc
Coimr.nitteerl);

(a) Ernst & Young LLP f E&Y');

(d) BÞO Limited (I"BDO"); and

(e)' tho Underwriters

The Ad Ftroc Committee ôf Prlrchasers qf tbe.A.pplicantrg Secufities (be BÀd ËIoo Sccurities
lyrc!æers CornmíRed' irtcludirrg the "Class Actiån p¡a'nti¡*r)=i,Ã-uìre"c-;;iã;eeosê the
Plan.

lil The Plan ü¿as apprcved by an overwhelmingmajority of Affected Creditors voting on the
Plan in person or by proxy- In total, ggYo in number,land greater rhan 99% in value, õf thos"
Affected Creditors votíng favoured the Plan.

t4l lhvesço CanadS Ltd. ('Iovesco'), Northwest & Ethical Investmerits Lp and Coririté
Syndioale_National,e de Retraite Bâtirente Inc. (colle4ivgly, tbe ^¡-und!')'objecl to rhe proposed
sa¡ctiqn order. Ttie Funds request an adjournment oidr; modon ror.u perioa of one month.
AltornativelY, IJ¡e Funds {eÇuesf that tl¡e Plan be altered so as to rÈrnove Árticle I I {,Senlement
of Claims Against Third P:irty Þefendants,,,
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t5] This cndorsçment fully addressås the adjournmørt roqucst of the Funds. In this
ènãorsemcnt, defined tcrrns have been taken fro¡ the m'otíon reco¡d.

t6l The Furds arc insritutional, public and privgc gqyity Â:nds that olvned 3,085,786

ä.or-o¡1shares of SFC on June 2,2011. The.Funds alþed thatthey zu-fiêred substantíal losses

affcr thç market in SFC shares co[aps.ed follouiìng a public ìssuance of a r'eport suggost¡ng that

ûeud poirñested SFC's absets' aird opeiìations.

L7l Follor+ing the collapse of SFC's share price, class aotions were comrrionccd againsÍ SFC,

òert^in of its diiectors auä officers, the audilo¡$, the Undcrwríærs and othsr expert fin¡rs.

tS] On January 6,2O1?, Pc¡ell.J. grantcd carnage of tltc clabs_action to Koskie Minsky LLP

"¡tä 
Si"L¡"¿" LtP ("Class Counscl'). The.class'has not b.een ceifified.

tg] Courrsol to:the. Fr¡¡rds takçs thepgsition that¡Class Cor.¡¡sst does noÊrepresdnt'the Funds-

Mr. Erip J, .Adç!son,. Se¡ior VÍce,Frcsident,
at'ot.'Deceüibei 3;2A17¡ Clsss CouÍlsel and

lementby whibh.ESàY would pay.$.117 million
edings,-iirrsrtum for rcleases of 'uU claiitts that

could bc bro-ught against E&Y by aiiypgrson in.corurectio¡r wíth SFC.

fot
nst
by
of

similar prov[slonS.for gqspeoifred sottlemerits a¡rd toleases inthg ñrtu¡e.

tlzl Mr, Adelson acknow.tcdges that on Decçmliet 5, 2QI2,. counsel ,for E&Y advised

IrrvcÉco's corinsel..th*t.rhe parties-had decided notto iequest cddrt aþproval of $e,proposed Ei%Y

ä'#î,fi:
'theíi claims

nierils;'rcndetinþ it vïtal that suff¡oient titrc be

provided to fully understsftd the Prgsetrt ruatters.

[13] lvlr. Adelson also details 'þrelíminary .tca5oÌls for cibjecfing to tbe Plan's rcleâse

provisions":

I5. If thq effect of the PI¿u¡ is,!o allow a'Third Parly Eefendant (such as E&Y) to
settle ils liability to irivestors
agieement with CIâss Cöunse
giving thern thé opporhtnity to opt
outside the Class Action, then Inv
approval of'such a¡; arangsment.

t 6. The Class Aotion has not been certified, .to lrivesco does not vicw Class
Counsel, witl: whom we har,è rro othcr relationshíp, as suthorized to represent its
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tl Sl counsel to the Monifor also subriits that sFc has lirníted funds and time is eritical.
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t20l Esscntially, if ce¡ain conditions
àbtäned, it is coítei.rãblc that E&y ì,vi¡ s ar¡d orders are

¡eguested at thÍs time. Fr¡rther, it is not a e¿se is not being

beiettled, 
¡rv' ^ v' r"vr' i( ¡ù rrvÞ È t the E&Y mAffef

[2]ì To suppon this position, counsel.reférencgd a numbc,r 9f prq_visipns în the pJan irrcluding:

t. :rvliich rbêa¡is A cou¡t orde¡r .thar
(a)'of the ptan) urd approvcs the

2- 
n Order and includes a ¡eference
bccorne effective on the E&y
lr.r i

3. Third party Defe¡dânts
of pre-conötious to the
in the E&y Settlcment.

(i) the granting of the Sar{êtion.Order;

(¡t) tf¡e,issua¡icË,ofthe SçtttementTrust.Order;(üi) '#å #å$tiå"H"'rffiååî
Unit

(iv) any other order rreceqs?'y to give.effect;to the E&y settlemenç

' (v) 
1ngj$fUllngnt _of 

all conditïons preccde¡rr in the E&y Senlemsnt and rhefurfiu¡f¡entiby thê ontarìo cJ .Action prainti.fß of all ofthei.ohlígations
thercunder;-irnd

(vt) 
f:lii:lt:o _o,'gu.: 

the'Senle¡rert Trust order and âlt E&y orders beins
lrnal orders.and not subjcct to fi.rrthi:r a¡pcal or chalrerrge.

t221- ^F{aving 
rcvíewed-thcse docur¿qnls,.it is apparent that app¡oval of the E&y gettlqmsnr ísnot before thë sor.rrt on this motíoi and no ¡elease is being präiriaua,to E&y as u ,";;iiïfi;i;motion. In the evcnt â ar¿ sati#red anA if:aioitfre ,"'qoir.d .o,rngpÞrovâls and orde¡s a¡e e Funds could be affected. p¡oo"rrJr, the FundswÍll have the opþonunÍty cfr h"*injs, - 

-
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123) I lrave also reviewed thc form'of Sanc

40. This proviqion provides that the E&Y
pursualil
ãon¿lition erms of the E&Y Settlemant, the terms and

scope of Order and the $ânting of the Settlement

Tn¡st Oidef.

l24l !.ar .Plovides thát any.N1nred Third Par'ty

'b"fettaatt eltlgment OÏ.der and N¡rrned T4irC Parry
to funhEr c-oun
I¡nplemgntatìon
.2 of the Plan.

tzsl y view that the srguinents put forth by couruel
on beh addrcsscd'oR the reiurn of'the motio¡¡ to apptove

the specifi c. settlernents ancl rcleases,

h the rcsult,.I have not been pcr-s.uaded rhat the adjoumment is nec.cssary. Tt¡e motion
adjorirnment is accoidingly dcnied.

I

Deta): Dcsember 10, 201j2
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SING.FOREST CORPORATION, ERNST & YOUNG LLP, BDO LInflTED (fI{å BÐO
MCCABE LO LIildTED), AT,LEN T.y. CHAII w. .ilIDSON MARTIN,-DAVID J.

IroRsr.DY, \ryILLIAMD. .[ÞntlIIiDiTVIAK;SIMON
M{IRRAY, PETER LnvIffED,

CREDIT SUISSE SECTTRTTIES {C.âNÂDÀ),
SÐCITRITIES CORPORATION, RBC DOMINION SECIIRTTIES INC,

CA"ITAL INC" CIBC WORLD I\:&|RISTS NC., MERRTLL LYNCH CAI{ADAINC.,
CAI.TACCORD FINA¡TCIAL LTD., MÄISON PLACDIìMNTS C..TI{¿.DA INC., CREDIT

SUISSE SECURtrTIES (USA) t,'l.C, and BANC OF AMERICA SECITRITIES LLC
Defendanrs

Proceeding rurder tbe Class Proceedings Act, 1992

AND

ÌtÞr w.ut1l\:

Court File No. I I-CV-435826CP

Plaintiffs

INVESTMENTS L.P.;
CONÂITÉ RETRATTE BÂTIRENTE INC.

aúd

SINO-FOBEST CORPORATTON;

ALLEI{ T.Y. CIIAN; W. JIIDSON MARTIN; KAI KIT POON; DÀVII) J. HORSLEY;
IIUA CtrIEN; WET MAO ZTTAQ; ALFRED C.T.IIUNG; Ä,I"BER,T IP; GEORGE HO;

TE()MAS M. II{ARADIN; WILLIAM E. ARDELL; JAIì{ES M.E. I{YDE; SIMON
MURRAY; GARRY J. WEST; JAMES P. BOWLAND; EDMUIITD MAK; PETER

IVANG;
KEE Y. WONG; THE ESTATE OX'JOIIN LA\ryRENCE; SIMON YEIING;

ERNST & YOTING LLP;

BDO LINMTED;

PÕYRY F'OREST INDUSTRY PTE LIMITED;
pÕyRy (BErJrNc) coNsrrlTrNc coMpal{y r,rnrurno;

Jp MANAGEMENT CONSTTLTTNG (ASrA-pACIrfrC) pTE LTD.;

DIII\IDEE SECIJRITIES CORPORATION; UBS SECIruTIES CANADA INC.;
IIAYWOOD SECIIRITIES INC.; CREDIT SIIISSE SECIJRITIES (CANADA) INc.;

TD SECURITIES INC.; RBC DOMINION SECTIRITIES INC.; SCOTIA CAIITAL INC.;
(]¡I3C WORLD MÁ.RI(Ei'S iNC.; MERRILL L-fNCH Cá,N.å,DÄ,INC.;
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Court File No. I l-CV-431 l53CP

'ONTARIO
.COUIRT.OF JTISTICE

TITE FRIDAY TTD 6th DAY
OF JANUARY, 2OI2

BETWEEN:

THE TRUsTEEs oF TIIE L.atsouRnRs''Þnr,¡sroN x'uND oF cENTRAL ÄND
EÄSTERN CANADAand TIIF. TRUSTEES OF TIü INTERNATIONAL IIMON OX'

OpDitATINc ENcIMERS LOCÀL 793 PENSIoN PLA¡I FOR. OPERATING
TNGrNEER.S rN ONTARIO 

Plaútitrs

.- ând'

SINO-I'OREST CORPORATION¡ ERNST & YOUNG LLP, ALLEN T.Y. CHÂN, ÌV.
J[tDSoN IVÍARTIN KAI KtT POON, DA\¿ID J. HORSLEY, WE LIAM E ARDELL,
JAMrcS P. ßOWLANI', JAIIIE,S M.E. EYDE, EDMÜND M.AK, SIMON MURRAY,

PETER WANq GARRY ú'iIIIEST, PöYRY (BEIJING) CONSI]LTING COMPÄNY
LINtrTED, CREDIT StilSSD SECURITIES (CANÁDA),INC., TD SECURITfES INC.,

DIINIIEE SECIIRIflES CORPORATION¡ RBC DOùflNION SEc{IßITIES INC.,
SCOîIA CAPITT{IJ INC., ctrBC WORLIT M,ÄRItr'TS INC., IVERRILL LYNCH

"iå';åilS;r;#åfiffi ffi Jäflff TlJ"
Defendants

p¡eçesrling under the Class Proceedings Act, 1992

)"
)

ANI)

BETWEEN:

DAVID C. GRANT and ROBERT WONG

Court File No. 1 l-CV-439400CP

Plaintiffs

-a¡d-
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CANACCORD FINANCIAL LTD.; MÄISON PLACEMENTS CANADA INC';
MORGAN STANLIY & CO. INCORPO-BATED;

CREDIT SIIISSE SECTTRITIES (USA), LLC; BANK OF AMERICÁ. I!ÍDRRILL LYNCII;
ÙmRRILL LYNCH, PTER.CE''FENNER' & SlVtrTH' INC''

-3-

Defendants

Proceeding under t}re Class Proceedings Act, 1992

AND

Cou¡t File No. 1 1-CV-428238CP

BETWEENi¡,:

DOUGLAS SMITII and ZIIONGJITN GO,A
Plaintiffs

-and-

TIffiSE MOTIONS, made:

a) by the plaintiffs in the action commenced by The Trustees Of The Labourers'

pension Fr¡nd Of Central and Eastern Canada and The Trustees Of The Intemational

Union of Operating Engineers Local 793 Pension Plan For Operating Engineers in

Ontario, being Court File No. 11-CV-431153CP, (the "Labourers' Actìon") for an order

süaying the action commenced by Douglas Smith and Zhongjun Go4 being Court File

No. ll-CV428238CP (t}le "Smìth Action") and for an order stayng the action

commenced by Northwest & Ethical Investments L.P. and Comité syndical national de

SINO-FOREST CORP .E.Iil'DE, EDMUNI)
---MAIçTV. nrpsoÑ '\ilAl.lç, DAyID J.

HORSLEY-ERNST &
(CANADA), rNc., TD

RBC DOMII\IION S

MARKETS rNC., MERRTLL LYNCH
LTD.' antl IVÍÄISON PLACEMENTS CANADA INC'

Defendants

Proceeding under the Class Proceedlngs Act, 1992

ORDER
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retuaite Bâtirente Inc., being Court File No. l1.CV-435826CP (the *Nortlwest Action')

a¡d a decla¡ation that no other açtions may be commenced in Ontario without leave of
the court in respect of Sino-Forest Corporation ('Sino-Foresf) securities without leave

ofthe oourt;

b) by the plaintiffs in the 
^Szilå Action fo¡ an ordor for carriage of the olass action, an

order staying the Labourers' Actìon, the action commenced by David C. Grant and

Robert wong, being court File No. ll-cv43g400cP (the "Grant Action") and the

Norilrwest Actíon as they relate to purchasers of Sino-Forest shares, a decla¡ation that no

other proposed class proceeding may be co¡nmenced in Ontario on behalf of purchasers

of Sino-Forest shares without leave of the courÇ and an order amending the statement of
claim; and,

c) by the plaintiffs in the Northwest Actíon for an order fo¡ cariage of the class

action, an o¡der s',ây¡ng *he SmìthActíon andtbie Løbaurers' Aetion, an order appointing

Kim On Bar¡isters F,C. as piaintirr*3' counsel i¡-r 'rhe class proceedirrg in respect of the

subject mattef of this action, a declaration that no othei þroposed ðlass ptoceeding may

be commenced witblin Ontario wilh'respeot to the subject matter of this aotion withot¡t

leave of the Courb an order removing Bank of ¡A.merica Merrili Lynch as a defendZrn! an

order ameuding the title of proceedings, and an e¡fls¡ a¡us¡rfing the statement of claim;

we¡e heard together on December 20 and 2l,20Ll at Osgoode Hall, 130 Queen Street West,

Toronto, Onta¡io.

ON HEARING the submissions of counsel for the plaintiffs in each action, and on

reading tlre material filed,

l. THIS COT RT ORDERS that the motion for carriage made by ttre plaintifß in the

Labourers'Actionbe and hereby is granted;

2. THIS COIJRT ORDERS that Koskie Minsþ LLP and Siskinds LLP be and hereby are

appointed as class counsel in this action;
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3. THIS COITRT ORDERS that the Smilh Actior¡ and the Nortlrwest Action be and hereby

are stayed;

4, THIS COURT ORDERS that no other class actions may be commenced in Ontario in

respect of the subject matter of this action without leave of this court;

5. TIIIS COURT ORDERS that Sjunde AP-Fonden, David C. Grant and Robert S/ong be

and hereby a¡e added as plaintiffs to this action and that the title of proceedings be amended

accordingly;

6. TIIIS COIIRT ORDERS that BDO Limited (forrnerþ lsrown.as BDO McCabe Lo

Limited), Credit Suisse Secu¡ities (USA) LLC and Banc of America Securities LLC be and

hereby are adcled as defendants to this action and that tbe title of proceedings be amended

accordingly;

7. THIS COITRT ORDERS that the title of proceedings in this action be amended and

shall be as follows:

Cou¡t FiIe No. I l-CV-431 153CP

The Trustees of the Labourets' Pension Fund of Central and Eastem Canada" The
Trustees of the Intenrational Union of Operating Engineers Local793 Pension

Planfor Operating Engineers in Ontario, Sjunde AP-Fonden, David Grant and
Robert Wong

v.
Sino-Forest Corporation, Ernst & Young LLP, BDO Limited (fomrerly lorown as

BDO McCabe Lo Limited), Allen T.Y. Chan, W. Judson Martin, Kai Kit Poon,

David J. Horsley, WilliamE. Ardell, James P' Bowland, Ja:nes M.E. Hyde,
Edmund Mak, Simon Muray, Peter Wang, Garry J. West, Pöyry (BeÜing)
Consulting Company Limited, Credit Suisse Securities (Canada), Inc., TD

Securitiès Inc., Dundee Secu¡ities Corporation, RBC Dominion Securities Inc.,
Scotia Capital Inc., CIBC \üorld Markets lnc., Merrill Lynch Canada Inc.,
Canaccord Fina¡rcial Ltd., Maison Placements Canada Inc., Credit Suisse

Secu¡ities (USA) LLC and Banc of America Securities LLC
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8. THIS COURT ORDERS that the plaintiffs be a¡d hereby are.granted leave to deliver a

Fresh As Amended Statement of Claim, substantially in .the form atüached as Schedule "4",

which may .include such adtiitional representaiive plaintiffs anri such amendments to the

proposed class defi¡rition as they may be atlvised; and,

9. ÏIIIS COITRT ORDERS that there will be no costs for fhe motions,,

?",-*.-9-T
PERELL J.

Jål*'i '&,xûfi.

FEB,Mfu
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RAASONS FOR DNCISION

4 lNr&opucTrotY

tll This is a
i;, în u,r* parri"i, ,fìr!íi;!?i,,,å3;ii1?i;
¿¡otion agrri'st fìi e ¿¡rc cuffently four.proposecl ontatio olass
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actions against Sino-Fotest to recover:'loqsps qlleged to be in fhe billions of dollars
arisingfrom the spectacular crash in value ofiæ bhares and notes'

Í21 Practically speaking, carriage rrrotions involve two steps. First, tbe rival law
firrns that are seeking carriage of a class action extoll thêir own merits as class counsel

and the merits of theù client as the representative plaintiff. During this step, the law
fmns explain their tactioal and stategic plans for the o-lass action, and, thus, a carriage

motion has aspeots of being a casting call or rehearsal for the cçrtification motion.

t3l Second the rival Larv fums sul¡mit that with their tale¡rt and their litigation plaq
their class action íS the better way to serve ftie best interests of the olass mæ¡qbers, and,

thus, ttre court should choose their actíon as the one to go fcirward. No doubt to the
delight of fhe defendants'and the defe¡d¿nts! la'vvyers, wlueh h¿ve a watching briet the

second step also involVes the rivals ha¡dhêa¡tedly and toughly reviewing and critiðizing
each qther's work and pointing out fla\ils, dìsadvantages, and vleaknesses iu their rivals'
plans fot suing the def,endants.

t4l The law firms seeking ea:riage are: Rochon Genova LLP; Koskie Minsky LLP;
Siskinds LLP; and Kim On Ba¡risTers P.C., all competent experienced, and veteraû
class aotion lawfirms,

t5l For the pu4)oses of deciding the cardage motions, I wíll assume that all of the
i¡v¿s ¡w" delive¡ãtl their Statements of Claim as they propose to arnead the¡rr.

[6] Koskie Miusky and Siskinds prop€se fo acias eo:counsel and tQ consolidâte two
of tho actions. Thus, the competition fór cariage is between threo proposed class

actions; n"meÏy¡

¡ Snith v. Sino-For¿st Corp. (lt-CV428238CP) ('Smíth v, SÌtlo-Foresf") with
Rochon Genova as Class Counsel

. The Trustees ofLabourets' Penslon Fund ofCenfual and Eastern Canada v.

Sino-Forest CorB. (11-CV-431 159CP) ("Labourers v, Sína-Itoresf) with
Koskie Minsþ and Siskinds as Class Counsol (This aation would be

consolidated willt "Grant. v. Síno- Forest" (CV-t I-439400-0OCP)

¿ Nortlrwest & Ethical Investments L.P, v. Sino-Forest Corp, (11-CV-435826CP)
('NorthwesÍv. Sino-Forasl") wittr Kim On as CIæs Counsel.

l7l It has been a very diffi.oulf decision to reacl¡ but for the reasons that follow, I
stay Smith v. Síno-For¿sf and Northwest v. Sino-Foreqt, and I grant caniqge to Koskíe
Minsky and Siskind s ín Lab ouret's v. Slno-Forest.

tS] I also grant leave to the plaintiffs it Løbourers v. Sino-Fore¡f to deliver a Fresh
as Amended Statement of Claim, which may include the joinder of the plaintiffs andlhe
aarrses of action set out in Grant v. Síno-Forest, Smíth v. Síno-I¡ore.v{, and Northtpest v.

Síno-Forest, as the plaintiffs may be advised.

lgj This order is without prejudice to the rights of the Defendants to challenge the
Fresh as Amended Søtement of Claim as they may be advised. In any event, nothing in
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these ¡easons is intended to make findings of fast or law binrling on the Defendants or to
be a pre-determination of the certificatíon motion.

& wTEoÐ,oLOGr

[l'0] To explain my reasons, first, I witl describe the jur.ispnrdenoe about carriage
motions. Seoond, I will describe the eviilentiary reco¡d for the carriage.motions. Third, I
will describe the factual bac.kg¡or:nd to tlül claims against Sino-Forçs! u¡tíoh is the
þrinoipal b¡¡t not the onl.y 

"targot of' thg various class actious. Fqu¡JÞ, defelring my
ultimate conclusíons, I that arg compehng for carriage
¡¡nde¡ twelve headings competing arguinents of the law
firrns competing fof caniage. Fiffù, I WiII culminaæ the eoal¡rs¡s of the conrpeting
actions by explaîning the oarriage ordel decision. Slxth arid finally, I will fi.nish with a
concluding Section.

[1.1] Thus, the organization of these Reasons for Decision is as follows:

e úrt¡oduction
. Methodology
. Camiago O¡ders Jurisprudence
c EvidenÉíary Background
¡ Factual Baokgtonrid to the Glaims agirínst Siúo'-F'orest
r .Analysis of s- Astions

o The s Couusel
o Retainer, Legal andForensíc Resources, and In"vestigatíons
o Proposed Represeutative Plaintifß
o Funding
o Conflicfs of Interest
o Ðefrnition of Çlass Membershþ
o Ðefiriiíon of Class Period
o Theary of thE Ca¡ç against the Defendânts
o Joinder of DefendiÍnt$,
o Causes ofAction
o The Plaintiffar¡d the Dsfendant Correlation
o Ptospects of Gertification

. Ca.¡riage Order
o InÊroduodon
o NÏeutral orNon-Determinative Faotors
o DeterrninativeFactors

. Conch¡sion

ç. CARRL{GEQ,ßDERS"IURIS_HRADENCE

Uzl There shouid not be two or more clæs actioræ that proceed in respect of the
same putatíve class asserting the same cause(s) of actior¡ and one action must be
selected: wtapharm canada Ltd. v. F. Iüofrnan-Laroche Ltd.,12000] O.J. No. 4594
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(S.C.J.) at para. 14. See atso Vitapharn Canøda Ltd. v. F. Hoffrnann-La Roche Ltd.,

[2001] O.J. No. 3632 (S.C.J-), affd 120021O.J. No. 2010 (C.4.)' When counsel have
not agreed to consolidate and coordinate their actions, the court will usually select one

and stay all other actions: I-at¿ v. Bayvlew Løndmarlc, [2004] O.J. No. 2788 (S'C.J.) at
pan.19.

t13l 'Where two or mç¡ç olass proceedìugs arc brpught wíth respect ûo the same

subject matter, a proposed representatiVe p-laintiffl in one action may bring a cariage
motion to stay all other present or'futu¡e class proceedi¡rgs relating to:the same subjeot

manef: setterìngton v. Merck Frosst Canada Ltd.,120061o.J. No. 376 (S.C.J.) at paras.

9-!l; Rícardo l. ¿¡r Transat A.T. Inc,, Í20021O.J. No. 1090 (S-C.J.); leave to appeal

dismissed 120021OJ. No. 2122 (S.C.J.).

[14] The Class Proceedlngs Act, 1992, confers upon the oourt a broad.discretion ûo

manage the proceedings. Section 13 of the Act aüthorizes the eourt to ¿'stay any
proceeding related to the class proceedingr" and, s. 12 authorÞés the court to "tuake any
order it uçt ofa olass prooeeding to ensure its
fair a¡rd of the Coufttt of Jtßfice lcr, R.S.O.
1990, c. 43 directs that "as far ar,possible, múttiplicity of legal. proceediÃgs shatl be

avoided." See: Setteringtonv. MerckFrow.t.Cqnada'Ltd., suptra, atparas. 9'11,

t15l The court also has its uonnal jruisdiction unde¡ the .R¿¿løs of Civil Procedure.
Section 35 of the Class Proceedtngs Act¡ 1992, piovides that ttre rules of oourt apply to
class proceedings. Arnong the rules thât'are available is Rule:6; the rule that eüpowers
the oourt to consolidate two or rnofe prooesrlings or to ord'er that they be heard togother.

t16l In deter.mirring carnage of a class proceeding, the court's objectíve is to make
the selectíon that is in the best inte¡ests of class members, while at the same time heing

fair to tlie defendants and beíng sonsístent with the objectives of the Cl,qss PÌaceedìngs
Act, 1992: Vìtaphorm Candda Lt¡L v. F. Hoffinan-La Roche Ltd.,l?00a1 O.J. No. 4594
(S.C.J.) 'flt par¡- 48; Setteringlon v, Merck.Fl"a.r¡f Cdnada Ltd., supra, at para. 13

(s.cJ.); sharmø v, Tímtnínco Ltd. (2009), 99 O.R. (3d) 260 (S.C.J.) at para. 14. The
objectives of a class proceeding are access to justice, behaviour modification, and
judieial etonomy for the parties and for tb.e admiio.isftation ofjustice-

[17] Courts generally conside¡ sevon non-exhaustive faotors ín determining which
action should proceed: (1) the natu¡e and scope of the causes of aøion ãdvlanced; (2) the
theoúes advanced by cormsel as being supportìve of the claims advanced; (3) the state

of each olass action, including preparation; (a) the numbet, size and extent of
involvemeut of the proposed rep:resentatíve plaintiffs; (5) the relativs priorify of the
cürmencerneht of the class actions; (O the r€souroes and experíence of'counsel; and (7)
the presence of any confligts of interest: Sharmav. Tì¡nmircco Ltd., supra atpaxa. L7.

t18] ln these reasons, I will examine the above factors under somewhat differentþ-
named headings and ín a different orde¡ and combination. And, I will add severaf mo¡e
factors that the parties made relevant to the circumstances of the competing aotions in
the cases atbar, includíng: (a) funding; (b) defrnition of class membership; (c) definition
of class period; (d) joinder of defendants; (e) the plaintiff and defendant cor.¡elation;
and, (Ð prospects of certification.
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tll¡ In addition to identifyjng reievant factors, the carriage motion jurisprudence
provídes quídaa9e about how the oourt ehoutd dotermine ca¡riage. Althougfr the
dete¡mination of a cartiage motion will decide whioh counsel will t"ptr"ät tU"

etween, different counsel according to
to determino whÍch of the s6tnpetíng

nterests of the class: Tiboní v. Me.rck

canada Ltd,,leave to appeal granted [200s] o,J. No. 473I (s.cJ.), affd t20091 o.J.
No. 821 @ív. ct.), applicarion fo1 leave to ê,p-pear to c.A. qrÊ'a Nr^y- ts, äooy,
ap¡lication for leave to appeal to S,C.C. rePd [2009] S.C.C.A No. 261,

[20] On a carriage-motion, it is inappropriate for the coùrt to ernbark,upon an analysis
as to vvhich claim 'is most tikely to succeed urilêss one is "fancifsll or frivolous":
Setteríngton v. Merck Flosst Cqnada Ltil"*nprtt, at pàiø- 19.

-tztl In a¡ralysing rvhether 1¡9 prohibi$õn:against a multiþl.icþ of lrypoeedings would
be offended, ít ís not necessary that the muitiple proceedinS te i¿enticat or milor eaçh

9th9r in ever'J¡ iespecq rather, the courÈ wiH lqok at the essence of the proeeedings and.
theír similariües: Settertngton v. Merck Frosi¡ eànìaåa Ittd,, supra,, at paÍa, I 1 .

'of a class proceeðing,,tire circurnstance
determinative; ràther, what is imFortant

lh¡:r or. the class to join
the additional defendants: JoeI v M.ehli FoQds, B;C.J, No. 2159
@.c.s.c.).; Gevttçr v. ccl capÍtql c,a.nddt Ltd., lzoosl o.J. No: tI35 (s:c.J.);
Setteríngton v. Merch Frosst Canadd Ltd.rsupra,

Í231 In defermining whieh flrm should b
may consíder whether there is any poteuti
one oounsel as opposed to others: Joel v,
16; Vitdpharm Canada Ltd. v. F. Hofinan
and [2001] O.J. No. 3673 (S.C.J).

Ð- E\IIÙENTTARYBACKQßqANÐ

S.m ith v. Sino - Fo r e.s|.

t?11 tn ¡upport of its oarrÍage motion In Smìth v. Síno-Foresf, Roclron Genova
delivered affi davits from:

¡ Ken Froese, who is Senior Managing Ðirector of Froesê Forensic Partners Ltd,,
a forensic accounting firm

. Vincent Ge[ova, who is the managing parhrer of Rochon Genova

' Douglas Smith, the proposed representative plaintiff

I.qb g ur e r Í v. SiLo - l¡ oLe s t

[25] In support of thei¡ ca:riage motion it Labourers y. Sína-Foresl, Koskie Minsþ
and Siskinds delivered affidavits ûom:
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o Dhniti Lascalis, wb.o is a pafner at Siskinds and the leader of its class action
team

a Michael Gallagher, who ís the Chair of the Bsard qf Trustees of Operating
Engineers Local 793 Pension PIan for Operating Engineers in Ontario
('Operating Engineers Fund), a proposed representative plainti'ff

' David Gran! aproposed representativeplaintiff

. Richa¡d Grottheim, who is the Chief Executive Officer of Sjuride AP-Fonden, a
proposed represeritative plaintitr

o Joseph Mancinelli, who is thç Chair of the Board of Tnrstees of The Tr¡¡steos of
the Labou¡efs' Pension Frmd of Centfal and, Easte:ßr Canada ("Labourers'
Fund');, a proposed reBresebtative plaiuliff lle also holds senior posítions with
the Labourers Internatíonal Uruon of, North America whích has more than
80,000 members in Canada

¡ Ronald Queck, who is Dfreçtor of Investnents of tbq Hçalthca¡e Employee
Benefits Plans of Manitoba ('Ilealthoare Manítoba?'), which would be a
p¡omiuent class member in theproposed cfæs aotion

. Frank Torchio, who is a chartered fi¡ancÌal ånalyst and ar¡ expert in fiñ'¿u-ee and
econonips who was retained to opine, among othpr. things, about the daurages
suffered under various prop-osed clas3 peliods by Sino-Forest sha¡eholders and

noteholders under s. 138.5 of the Onk io Secwitîes ¿t.ct

. Roberts/ong, who is a proposedrepresentative plaintiff

. lvfa¡k'Zigleç who ls the managing pa¡tror of Koskie Minsky

Northwest v. Sìno-Fore$

1261 trn zupport of its ear¡iage motion in Northwest u Sino.Fore,$, KLh Orr delivered
afüdavits from:

. Megan B. McPhee, apriiroipaloflhefirm

. John Mountain, who is the Senio¡ Visp Prcçident, Legal and Human Resources,
the Chief Complia4ce Qfficer and Corporate Secretary of Nbrthwest Ethical
Investments L.P. ("Northwest"), a proposed lepresentative plaintiff

e Zachary Nyg a furaneial econonrist who was retaiired to .respond to lvf¡.
Torchio's opinion

. Daniel Simard, who is General Co-Ordinator and a non-voting ex-ofFrcio
member of the Board of Directors and Conrmittees of Comité s¡mdical national
de retraíte Fâtirente inc. ("8âtirente'), a proposed representative plaintiff

. Michael C. Spencer, a lawyer qualified to practice in New York, Califomi4 and

Ontario, who is counsel to Kim On and a parbrer and member of the executive
committee at the ArnerÌcan law firrn sf Mílberg LLP
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" ìJt'ian'I}romson, who is Vice-President lJquity lnvostnrenls l'or Brjtish Coh¡rnbia
Investrncnt Manage^ment Corpor,ntÍo:r (rï3C Invcstment)'), tt proposecl
represerrtativc plaintl ff

&. FAC,T.UÀL ß qICcIRoTÌNII To TnD CL¿LIMS A,G4TNST STN}.FùkDST

L27I The following fhctual buckgrouncl is lalgcly an armalga1r rnrde fiom thc
unplover allogations in the ÍJtafentents of Claim i¡r tho thrco prtlpõSecl <¡luss uctiorx ancl
urìplover allcgations ln the ntrltlotr ¡nater.jal clelivcrccl by thc farties,

Éù'r ptililc coutp¿¡ny incorporatccl uncler
1985, c, C-44 witll its rcgistcrccl offîco

ln Hong Korrg..Its shares liavc tlnclccl on ilre'lbronto Stock Exohuge (,,TSX,) sinco l9gS,
operations ceritered in thc Pcopto's Reprùllu of
to the regulation of thc Onl¿trlo Secuílfies ,4.c1,

'leporting issuc¡t' subject fo ths celrti¡ruous disclosnrrc provlsions of Fzut XV¡t of thoAgt nnd a "rospon.sible itlg{'_ subject to clvit t¡¿rUttt¿v fbr seconãar.y- rnarket
misreprrcscntation uncler purt )efiIl. I of tirc Âct:

'(:'B&:YÌ) has bco¡r Sino-Fr¡re,sL's auditor
nor¡r:dcñlnct ^A,rthur r'.ndqtsgii IJ,p tJÍd the

eqs.o-r .of what is now fhe Defbucln¡rt, BDO
BD() l.s,tho Hong l(oug niembor of IJDö

dlt JTurr,

t30l E&Y and IIDO ato "expÞfls" within thc mcaning of',s, 13E.1 of tJre Ontario
Seau'itics tlcl,

[3 I.l Frorn 1996 to 2010, in its l'inancirrl st¿teure¡rts, Sino-Irorcst l,eported o¡ly ¡rrofits,s t substarrtially
, 

^n¡nral 
Repor,t

t lllorr and ûssots
ion was .$s,7 billiorr with approxirnnteþ

t32l It is allegcd that .Sino.l¡orest aud its auclitors E&Y ancl I]DO repetrteclly
tuisropresentccl that {lino.Fot'ost's f'tnan<¡iul statenrcnts comptìocl w¡th GAAi (iki'eraUy
acceptccl nccounl.ing plfirclples').

t3l.l It is allegccl that flino-l"orest aud its officers ancl clircctors nracle gther
misreprescntations about ûle r¡sscts, litrbilitics, ancl pcrformance of Sitro-Forest iu
va.rious fillngs tequirecl uucler tbc On.larlo ttecut,tttes Act. It is ullegect that thcso
ntisrepresentations_appcarocl in the docunrents usecl for.thc offcrings of çhäes aixt t on¿s
in'jtg prinrafy nrarket rurcl agaÍn in what arc known as Coto Docunrents uncler sccnritics
legislation, which ctocuutonts ar:e aveilable to provide infounation to pttrc¡asers of
sltarcs and bontls in the seootrclRry urarkct. lï is alio altegecl that 

'risr.ept;rJ;;;ii;; *.*made ill oral statemcnts ancl in Non-Ct:lr f)ocurnents.
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t34l The DefendanÇ Ailen T.Y. Chan was Sino-Forest's co-founder, its CEO, and a

di¡ector until Augustz0ll. He resides in Hong Kong.

t35] The Defendalt, Kai Kit Poon, was Sino-F'orest's co-founder, a director from

igg4 untít 111g,and Sj¡o-Forest's President. I{e resides in Hong Kong.

t36l The Defendant, David J. Horsley was a Sino-Forest director (from 2004 to 2006)

and was its CFO. He resides in Ontario.

l37l The Defenda¡ts, lVillìa¡n E. Ardell (resitlent of Onta¡io, dUeg_to1.i"oe 2010),

i*eu P. Bowland (resîdent of Ontario; direotor since2011), J¡mês M.E. Hyde (¡esident

of OntarÌo, director siirce 2004)¡John Lawrence (tesident of Ontario; decease4 director

1997 to Z¡)Q6), Edmund Mak (resident of tsritish Coluulbia, director since 1994I W.

Judson Marfiá (resídent of Hong Kon!¡, dircctor si¡rce 2Û06, CEO sinsc August 2011)'

Simon M¡rray (resident of Hong Kon6 director since 1999), Peter tWang (resident of
Hong Kong, ãirector since 200Q and Ç,6¡1n ¡. West (resident of Ontario¡ director since

201t) were mernbers of Sino-Forestts Boa¡ó of Dlrectors.

t3Sl Ttre Defendants, Hua Chen (resident of Ontaiio), George Ho.Gesidenl of Chína),

Àtt"¿ C.T. Hung (resident of China), Alfred Ip (resìdent of China), T?rornas M.
Maradin (reqidenf of, Ontatio)" Simon Yeu¡g (iesident of Ç-hinA) and Wei Mao Zhao

(resident of Ontario) a¡e vice presidents of'Sino-Forest. The defe¡¡da¡il Kee Y. Wong
was CFO fi'om 1999 to 2005.

valued'by thp Defendan! Pöyry (Beijine)
a consultiog:finn ba.sed in Shanghai, Ctuna.

Pölry Forest Industry PTE Umited ("öyry-
, For.est") and JP Jvfanagoment Consulting (Asia-Pacific) PTE Ltd, ("JP Management').

Each Pöyry Def,endant is an exþert as,defirted by s. 138.1 of the Ontarío Securítíes Act.

t40] Pöyry prepared teclinical reports dated Mateh
14,2008,.é.,pril l, 2009, and ApfiZ3,20l0 tbat were
Electronic Document ,A.nalysis and Retrieval) and
websire. The reports contained a disclaimer and a limited liability exculpafory provision
puqporting to protect Pöyry from liabìIity;

t4Ulnchina,thestateovunstheforests,buttheChinesegqvefimefttgËritsforestty
iiglttr to Local farmers, who may sell their lumber rights to for.estry companies, llfts
Sino-Forest. Unde¡ Chinese law, Sino-Forest was obliged to maintain a 1:1 ratio

between lands for forest harvesting and lands for forest replantaÉion.

l42l Sino-Forest's busifless model involved numerous subsidiaries and the use of
áuthorized intermediaries or "AIs" to assemble forestry rights from local farrners. Sino-

Forest also usod authorized intermedia¡ies to purchase fotestry products. There were

n'umerous AIs, and by 2010, Si¡o-Forest had over 150 subsidiaries, 58 of which were

fonbed in the British Yirgin Islands and at least 40 of whioh were incorporated in
China.
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1431 It ís alleged that frotn at leæt Maroh 2003, Sino-Forest used its business modei
a¡rd non amt's lengfh Als to falsifl reverrues and to facilitate tlre misappropriation of
Sino-Forest's assgts,

1441 It is alleged ttrat from aÉ least Mrarch 2004; Sìno-Forest rnade fblse statomenrs
fittrn"e p-rospeçts., and
Siuo=Poiest and.otïer
complied wifå GAPP

It is, alleged ttuit Sino.Forest
e co¡poratb oitizeq Jt is alteged that

inflaæd its revenue, had quesgonable
subst¿intìal VAT liabitity. It is allege , that Sino-Forest, and other Defendar¡ts
misteptesented the role of the AIs an{ greattjr úaderstafed, th.e ¡isks pf Sino¡Forost
utìlizing them, It is alJ.eged thaf Siao'ForeÃi maierial.ly understaieo ttt¿ t"x-téiutø rirL"
from the use of AIs in China, where tax evasion penalties âre severe: and potèntiall)t
devastating.

t45] Startíng in 20O4, Sino-Forest began.a:program of debt and It
anqassed over.$z.l billíor from ¡iote dhgs and õver $906'million

t46l' On May 17,2004, Sìno-Foiest filgd its A¡nuãl Infom¡ation Eo.rrr¡. for the 2003
year, It is alleged ít Smtth v. Slno.FoÍesr ürat ftre 2003, eIF eOnfa¡ns the first
misrepresentation in respect of 'tbe natr¡¡e and role of the autliorizéd inténtediæies,
which allegedly played a foundational ¡ole Ín'the misappropríati"n óf Sino-Forest's
assets,

t47I, In August 200d Sino-Forest iszued an qfferiRg memo¡andum for the diçfribution
of 9.125%a guaranteod senio¡ notes ($300 million (U-S.)). The Defe¡dmt, Morgân
Stanley &, Co.Incorporated ("Morgan") was 4 note distributor ttat nitrnaged the note
offering in2Û04 and pu¡chasecl and resold notes.

t48] Under the Sino-Forost note instruments, in i{r.e event of dçfault, the trustee may
sue to collect pa¡nent of the notes. A noteholder, however, may not prusuearly rcmedy
with respeot to the qotes ur¡less, aûiong other ttrings, wriften notiõe is givón to the
trustee bi holders of 25%o of the oubtandíng principal asking the trustee tó pq¡sue the
renedy and the tn¡ste-e does not comply with 'the requêst. The notes.proviãe that no
noteholder shall obtaln a preference or priorþ over another noteh<ilder. The notes
contain a waiver ar¡d ¡elease of Sìno-Forest's di¡ectoxs, efficers, and shareholders Êom
all liability "for the payrnent of the principal of, or interest on, or other arnou¡rts in
respect of the notes or for any ctaim based thereon or otherwise in respect thereof.', The
notes arg all governed by New Yo¡k law and include non-exclusive attomrnent clauses
to the jurisdiotioa ofNew York state ând united states federal courts.

[49] On Ma¡ch 19, 2007, Sino-Forest aunounced its 2006 fiuancial results. The
apPearance of positive results caused a substantial increase in its share priee which
moved from $10.10 per share to $13.42 per share ten days [ater, a33yo increase,
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t50l In May 2007,"Siho,Forest filed a Management Information Circular that
represented that it maintained a high standard of corporate goverflance. It indicatedthat
its Boa¡d of Directors made compliance with high goverrurnc.e standa¡ds a top priority.

t5q úa June 2007, Sino-Forest made a share proqpectus offering of 15.9 million
common shares at $12.65 per shate ($201 million offeting). Chan, Hotslen Martín,
and Hyde signed the prospectus. The ufderwriters (as' defined by s. 1. (1) of the Ontæio
Securit¡esr4ãt) were the Defenttants, CBC Iüorld Mækçts Inc. ("CIIIQ'), Credit Suisse

Securities Canada (Inc.) ('Credlt Suisse'1), Dund'ee'Seourities Corpora!ìon ("Dundee"),
Haywood Secruities hrc. ('Ifaywood"), Menill Lynch Canada, [rc. ('Merril1") and
UBS Securities Canada Inc. ('UBS?).

[52I In July 2008, Sino'Forest issued a final offering memorandum for the
disl¡ibution of 5o/o convefible notes ($345 million (U.S)) due 2013- The Defendants,
Credit Suisse Securities (uSA), LLC ('Credit Suisse (USA)"), and Merrill Lyqch,
Fenner & Smith Inc. ('Menill-Fenner")were note distribuúors.

[53] In June 2009, Sino-Forest mado a share prospectus offering of 34,5 million
iom*or, sheres at $11.00 per share ($380 nillion offering). Chan, llorsley, Mattin" and

Hyde signed the prospectus. Ths underwriters (as defined by s. 1. (l) of tþ Ontario
Securíflãs Act) werc Credit Suisse, DundeÞ, Meirill, the Defendarrt, $ootia Capitai lho:
(lScotia"), and the Defendant, TD Securities:Ino' (i'TDi).

L54) In June ZQOI, Si'ho-Forest is-sued a fin¿rl offløing mqmotaqdum fof'the excl-rauge

òf Jeuior notes for new guaranteed sehiot lï-zsYo notes ($212 million (U.S.) offering)
ûæ2014, Credit Suisse (uSA) was tlie noæ disl,tibutor.

t55l In December 2009, Síno-Forest made a shate prospectus offeriug of 22 miflion
oonrmon sha¡es at $16.80 per shæe ($367 urittion offering); Chan,Horgley, Martin, and
Hyde signed the prospect¡s, The underwriters (as deûned by s. I. (1) of ttie Ontarîo
Securlfles Act) tffere Ctedit Suisse, the Defendar¡t, Car¡accord .Financial Ltd.
('Canaccord"), CIBC, Dundee, the Defendant, Maison Plaoemeqts Canada I¡c-
('Maison"), Merrill, the Defendaat, RBC Dominion Sèourities tno. (*RBC'), Scotia,
and TD.

[56] In December 200% Sino-Forest issued an offering memorandum for 4.25Yo

convertible senior notes ($460 millíon (tJ.S.) offering) due 2016. The.note distributors
were Credit Suisse ({JSA), Merrill-Feuner, andTD.

l57l In October 2010, Sino-Fs¡est iszued an offering.memoranflum fot 6.25%o

guaranteed senior notes ($600 million (U.S.) offering) drtue20|7. The note distributors
were Baûc of Amerioa Securities LLC ("Banc of Amedca'') and Credit Suisse USA.

t58l Sino-Forest's per-share market price reached a high of $25.30 on Maroh 31,
201 l.

[59] It is alleged that all the financial statements, prospectuses, offering memoranda,
MD&As (Management Disoussion and Analysis), AJFs (Amual Information Forms)
contained misrepresentations and failures to fully, fairly, and plainly disolose all
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material facts relating to the securities of Sino-Foresl including misreBresentations
about Sino-Forest's asssts, its revenuçs, its business activities, aqd its ij;abilities.

t60] on June 1,2071, Muddy TVaters Research, a Hong Keng in¡,eslment firm that
rçsea¡ohes Chinede businesses, released u t"r"*"h r"pntã a.bout Sino-Forest. Muddy'Waters is operated by Carson BIooþ Íts sole î:ll.time employee. I\4r. Block was a sho1t-
sEller oi8ino-Fo¡est stock. Ffis Repo¡t atleged that¡Siio.Fore5t massively exaggerât€s
its assets and that it had engeged in extensive related-parùy: tr"osàc1iéor sìlulc t¡,e
company's TSX listing in 1995. The Report asserte"{ arnàng-other allegations¡ th4t a
company-reporfed saJ.e of S23l naillìon in firnber ilr y:uqnarr province was largely
fabricated.. ft asserted that Sino-forest had overstated its'standÍn! ttrtbåi p*"Irrre" ¡"
Yur¡¡an Province by over $800 mitlion.

uddy
days,

sÉ,s notes, ÞlumnreJcd.,

[62I Followíng the release of the
iæ officçrs and directors released d
statements in an effort to ref¡Je the alle
prodúce'dooumentatíon to counter the alle
In<iependent'Comrnittee of Messrs. A¡d
allegatÌons contained in the
Forest's share price rebor¡nde
eventually closing on June 6, 2017 at:, g

previous olose.

[63] On June 7, the Indgpenderrt Commitæe annou¡rced that it had appoínted
Prícewat¡:thouseCoopers (',PWC') to assíst wíth the investigation. Several táiv Tr¡urs
were also hitect to assist in the investigation.

t6+¡ However, bad nevt's fotlowed. Repor.ters frorr,r fhe Globe and MqÌl tavelted to
China, and on June I8 ard20,20ll, the newspaper published artibles that reported. that
Y'uuran Provi'nce foros!ry of.ficials had statád-thal their records contradiðted Sino-
Fo¡est's clairü that it coutrolled almost 200,000 heetâres in, Yururan province.

t6f] On August 26, 2071, tlre Ontario Securities Commissíon C'GSC') íssued an
order suspenrfíng trading in Sinö-Forest's sècurities and stated ttràt (¿) 

'Sino-Forest

appears to havç engaged ín significant non-aÍrl's length tra¡rsactions tfuit may have been
contrary to Ontarío securities laws aad the public interesq @) Sino-FOrqsta¡rd certain of
its ofrcers and direcþrs appear to haVe uriSrepresented in a material.respect, .o*" nf it,
revenue and/or exaggerate{ sonre of its timber holdings in publio ffings under the
secu¡ities laws; and (c) Sino-Forest and oertain of its offipers a¡rd directo¡s,Lohdiug its
CEO, appear to be engaging or participating in acts, practices or a sourse of sonáuct
related to its securihes ¡¡ú.ich it and/or they know or reasonably ougbt to know
perpetuate a fraud.

catashophio effec.È on Sin0,
capitaliza'tíon was gone and
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t66] 'l'he OSÇ nuncd Chan, Htl, Hutrg, I¡r, ancl Ycung as tespondents in fhe
procccclings bef'oro the Conunission, Sinrr-Forest ¡rlaccd Mcssr'.c, Hung, IIo ancl Youtrg
on acl¡ni¡llstrative leuve. Mr. Ip may only act ut the instluctions ol tbo CEO.

[.6'1'.1 Hrrvirrg uheacly downgraclecl its creclit rating f'or Siur¡-Fo.rest's sccutities,
Starrclarcl & Pclol withdlsw its rating en(irely, turcl Moocly's tedused its rating to 'Junk"
inclicating û vory high crcclit risk,

t68l On Scptcmbcr B, 2011, nfter a hcaríng, flre OSC co¡rti¡nrod ï(ç cease-tr¿cling
order u¡rtil Janttary 25,2012. a¡rcl tho OSC ntll.eCl tlre prcsctrcc o1'eVidense of conduct
urat rnay be harnt'ul to investors ancl the publio intercst.

1.691 On Noveinbcr 10, 20ll,, tüt'tioles in tho Glalte cmd Mail and tho Neilíonql Posl
repotled that thc RCMP had con:rncncccl o criminul investþtlon lrrto whether
exeo utÌves of S iuo-Itorost h ad clcfi'at¡clccl Canacli àrr I tr vestors.

t70] O¡r Novenrbet' 13, 201I, at a cost of $35 urillion, Sino-Forést's Inclepcndont
Com¡nittcc rolea.sed Íts Second lntorirn Re¡rort; which includerl the work of thc
corÌtnittco rnstilbÞr's, P\MC, ancl thtee luw filnrs. 'l'hc Ropt:1f'tefutecl so¡no of the
allcgatlons made in ttrc Muclcþ Waters. Report l¡ut inclicated thnt evidcuco coirld,lrot be
obtoined to rcñttc othol' allegutions. 'lhc: Comnrltiee leportecl that lt dicl rrclt cletect
widesprcad francl, arrd noted that duc to ohrillenges it faccd; iilclrtrlirrg resistanee from
somc comnarry lnsiders, it was not able t0 reuoh fiun.co¡rclusions otl luauy issucs.

l71l On Dccctnbsr 12, 20t1, Sino-Itorost anüotlncetl thnf it woulct not file its third-
quuter cat'ning$' .figures zurd would dsf¿ult or an upcorning itrterest paymcnt on
outstancllng no[es. Tlús default nlay lead to the bankrtçtcy of Siiro-Foi'est.

L72l The chart attached us St¡hedulc "Ä'to thiË judgrneut shows Sino- Forest's stock
pricc on thc TSX fìum J¡¡¡maly 1r 2004, [o [he <late that its shares were cense-tradccl on
Angnst 26,207L.

L ANALYSTS oF TI:IE-C0MI:ET'ING SlrÁEËÁç[Io:ry",

l. The.A.ttributes of Clrtss Couusel

Smiilt v, Slno.:Fctresr

L73l Roohou Gcnova ls a tror.rtique litigation fir¡n in 'foronto foousing prirnarily on
olass action lltlgation, iuolucling sccuritics class uctious. It is cultontly olass crlunsel iu
the CIBC subpt'inrc litigation, whlch secks billioru in clanrages or behalf of CIIIC
sharcholdors fot'the bank's allegecl non-disclosru'o of its exposurc to tho l.j,S, suþrime
tesidentlal rnortgagc ¡narkot, [t ls otrrtontly the lawyor of recor<l in Fischer v, I(]
Invastmont Mønøgetnenl Ltcl ancl J} øzlr v. I,'crrlle I\tffier, both secr¡ritics cascs, and it ls
acting fot aggtievetl investors in litiga(ion involviug two ¡nr¡lti-nrillion dc¡lfuu P<lnzi
schomes. It aoted on bcltalf of (lanadlau shareholdcrs in rclatiort to the Nortel sccnritics
litigtrtion, as wcll as, latge soale products llablllty class uetions involving ËÌaycol,
Prcpulsid, and Maple Lenf Foods) atrìong many other *¡ses,

[741 Rochon Cicnova has u working arrangcnlont with L,iefÏ Ca.brasscr Hoimann &.
Bcrnstcin, ono oI the United Statcs' lcacling class uctlorr firn:s.
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VSI Lead lauyers for Stu¡th v. SÌno-Forest are Joel Rochon and Feter Jerv.is, both
senior lawyers wiTh considerable experience and proficíency in class actions and
securities litigation.

Lqh aut e r sr¿, Sìno - lor e s t
176l Koskje Minsþ is a Toronto law fin:r of 43 lawyers with a diverse practice
including batrkruptcy and insolvency, oor.¡unercial .litigation, co?orate and securities,
taxation, employment, labour, pension and benefits,, plofessíonal negligence and
iryurance litigation.

l77l Koskie Minsþ has a well-estao-üshed and prominent class actíons practice,
having been counsel in every sort o.f class proceeding; several of;them bei,ng landmark
oases, including Holllckv Toronfo (Círy)' Cloudv The ih,ttornay General of Canada, and
Caputo v Intperial Tobaceo.It is curÈentlyreplesentative counsel on behalf of all former
Canadian omployees in the multi-biltion dollarNo¡tcl itrsolvenc¡¡

1781 Siskínds is a London a¡id Toronto law fir¡n of 7û lawyers with a diverse practice
including bantr<nrpfcy and insolveno¡ businøss laq and commeroial litigation. it hæ.an
association with th.e Québec law firm Sisklnds, Desmeules, avodâts;

t79l Al its London office, Siskinds has a tear¡l qf 14 lar¡ryers tha! focus their practice
on class actions, in some instanees exclusiveþ: The firm ha^s a long and distinguished
history at the class actions bar, being class counsel in the fir$ action ce,rtified as-ao.lass
action, Bendall v. McGhan Medi.cal Corp. (1993), 14 o¡R.; (ad) 734,and if bas almost a
monopoly on securítles clais actigns, having filed epprox.ìrnately 40 of this speoies of
cjass actions" including 24 tlLat advance claims' under Part )OQLI of tfie Onturto
Sëcuritìes Act.

t80l Ae mentionod again later, for the puqroses of Labourers' Fund v. Sino-Forest,
Koskie Minsky and Siskinds have a co-operative arrangoraent with tire U.S. iaw firrn,
Kessler Topaz Meltzer & Check LLP ("Kessler Topa.d), w-hioh is a ll3-lawyer law
firm specializing in oomplex litigation with a very Ìrigh proûle and exeellent reputation
as counsel in securities cl¡ss aotion lawsuits in the Unitbd States.

[81] Lead lawyers'fot Labourers' v. Síno-Forest are Kìrlr M. Baert, Jonathan Ptalç,
Matk Zíegler, and Michael Mazzuca of Koskie Minsþ and A. Ðimitri Lascaris of
Siskinds, all seníor lawyers with considerable experience and proñciency in class
actions and securÍties [itigation

N p r t hWpS t. v. 
- I íno -4 or e s. I

l82l KÌm On is a bo-r¡tìque litigatiou fiun in Toronto focusing primarí'try on class
action litigatioq including securitiÕs class actions. It also has conside¡able experience
on the defence side of defending securities cases.

[83] As I dessribedin Shat'nav- Timminco Ltd-, supra, where I choose Kim Or¡ in a
cauiage competition with Siskìnds in a securities class actior¡ Kim On has a fine
pedigree as a class actioa fu¡n and its senior lawyers have csnsiderablp experience and
proficiency in all fypes of class actions. It was cornparatively modest in its seiÊ
prornotional r¡aterial for the caniaga motion, but I am aware that it is ourrently elass
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counsel in substantial class actions involving claims of a similar natur-e to those iu the
case at ba¡-

t84] Ki¡r, Orr has ao assocÌafion with Milberg,Ll,P, a prorninent class action law
ñrm in tåe United States. It has 75 altoneys, nrost of whom dcvote their praotice to
representing plaintiffs in complex litigations, including class and derivative actions. [t
has a læge support staff, inctudirrg investigators; a f,oreüsic accountant, fiaancial
analysts, legal aisistarrts, litígation support analysts, shareholder services personnel, and

information techno I o gy sp ecialists.

[S5] Michael Spence.r, who is a parmer at Milberg and callEd to the bat ia Ontario,
offers couusel to Kim Orr.

[86] Lead lawyers for NortÍ.twest v. Síno-Fornt ere James Orr, Won Kinr, and Mr.
S'pencer.

2. Retainer, Legal and Forensíc Resources, and fnvesHgations

StnÌthlt. Sino'Forest

[S7] Following the release of the Muddy Waters Report, on June 6,20Ll,Ivt. Smith
contacted Rochon Genova Mr. Smith¡ who lqst n:uoh pf his investuent foftune, was
one of the victims of lhe wrongs allegødIy oommitted by Sino-Forest. Rochon Gënova
acoepted theretainer, and two days later, anoticeof âction.was issued. The Staþmentof
Claim lî Srtiíth v. Sìno-Forest followEd on July 8,20L7.

tSSl Fo[owing'their retainq by Mr. Smith, Rochon Genova bired lv&. X (his name
was not disclosed), as a consultant. Mr. X, whq has an ac.oounting background, can
fluently fead, write, and speak English, Cantonese, and Mandarin. He tt'avelled to China
from June 19 to Juty 3120lland again from October 31 to November 18, 2011, The
purpose of the toips was to gather i¡fon¡ration abor¡t Sino-Forest's sr¡f¡sidiaries, its
customers, and íts suppliers. While in China, Mr. X secured approximatoly 20,000 pages

of ñlings by Sino-Forest with the provÍncial bratrches of China's St¿te ddministation for
Industy arrd Commerce (tþe "SAIC Files").

[89] In August 20L1, Rochon Genova retained Froese Forensic Partners Ltd., a
Toronto-based forensic accounting firm, to enalyze the SAIC ûles.

[90] Rochon Genova also retained HABU Attomeys atLaw, a frrll service law firm
based in Shenzl¡en, Gualrgdong Province, China, to provide a preliminary opinion abor,rt

Sino-Forest's alleged violations of Chinese accounting ahd ta:<ation laws.

[91] Exclusive of the oarriage motion, Rochon Genova has already incured
approxirr.ratoly $350,00û in ti¡ne and disbursements for the proposed olass action.

Labourers v, Síno-Forest

1921 Oa June 3, Z0Ll, the day after the release of the Muddy Waters Report, Siskinds
retairred the Dacheng Law Firm in China to bogin zrn invøstigation of the allegations
contained in the report. Dacheng is the largest law firm in China with ofñces t'hroughout
China and lIong Kong and also offices in Los Angeles, New York, Paris, Singapore,
andTaiwan.
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[93] On June 9, 2011, Guining Lir:, a Sino-Forest shareholder, cornmenoed an astion
in the Québec Superior Court on behatf of persons or entities domíciled in Québec who
putchased shares and notes. Siskinds' Québec affiliate office, Siskínds, Deuneules,
avocats, is aoting as class counsel in that actlon,

l94l on Jrure 20,2011, Koskie Minsþ, which had a long standÍng lawyer-client
relationship with the Labourers' Fund, was retained by it to lecoveï its losses associated
with the plunrmet invalue of it¡ holclings ín SÍno-Forest shares, Koskíe Minsþ isSped a
notíÇe of action in a proposed class actíon witb Labou¡ersl Fund as the proposed
repres etrtativê plaintiffs.

[95] The June action, howeve¡ ìs not being pursued, and in July'20tr1, Labourers?
Frurd was advised that Operating Engìneers F\:nd, another pensíon fu{rd, also had very
significant losses, and the two fi,¡nds decided to ¡etain Koskie MínsÇ and SiskÍnds tã
co¡nmerce a nëw âction, which followed on July 20,20"1,1, by notioe of action The
st¿tement of Claim in Lqbourers v. sína-Fore.çil vsas served in Augusl 201 l.
196l Bsfore commenoing the rrew action, Koskie Minsky and siskind$ refained
priva.le investigators in Southeast Asia and reeeived repofis from them¡ atoúg with
infor¡nation ¡eceíveé,from the Dacheng Lar'¡ Finn. K-oskÌe MiEÊkJ, a¡lC Siskind-l alço
received information ftom an ¡'nnaûred expert irr Suríname about the operatiorrs ôf Sirro-
Forest h srüinarae and the role of Gteen$eart Group Ltd., wlrich Ìs a significant aspect
of its Statement of Clain in Labaurers v. Sino-Fore,st.

lgn On November 4,20L1, Koskie Miusky and Sìskinds sèrved the Defendants in
LøboaÌers v. Slno-Foresf with fhe notíce of urotion for a¡r order grantíng leave to assert
the causes of action undcr Pa¡t )cilI.t af the ovtarìo securitíes Act.

[98] On Ootober 26, 2;011, Robgrt Wong, who hed losr a very large persõnal
hlvesùnsnt rn Sino-Forest sbares, retained Koskie Minsky and Siskinds tõ sue Sino-
Forest fcr Hs losses, and ths ûrms decided that he 'wouiltÍ becoine ânoiher represeitafive
plaintíff

t9O1 On November 14, 2011, Koskie Minsþ and Siskinds cornmenced Grant v.
SÌno-Fore,¡t Corp., which, as already noted above, they intend to consolÍdate with
Lab.out ers v. S ino - Fo r e st.

[100] Grønt v. Slno-Forest tur¡les the same defendants as in I;qbourers v, Sino-Forest,
except fo¡ the addÌtional joinder of Messrs. Bowland, Poon, and V/est, and it als'o joins
as defendants, BDO, a¡d tivo addilÌonal underwriters, Banc of Amçrica aud iredit
Suisse Securities (USA).

f t 01] Koskie Minst(y and Siskinds state that Grant v. Sino-Fore.et \r\¡as,commenced out
of an abundance of caution to ensure that certaÍn ptospectus and offering memorandûn
claims under lhe Ontotio Securities Aet, anduuder the equivalent legislatiou of the other
Provinoes, will not expire as being statute-ba$ed.

[102] Exclusive of the carriage rnotion, Koskie Minsky has ayeady íncured
approximately $350,000 in ti.m.e and disbursements for the proposed class action, ând
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exciusive of the carriago motiorq Siskinds has abeady incurred approxirnately $440,000
in tirne aod disburseraents for the proposed cla¡s action.

Noftlrw est v. Síno-Far est

[03] Immediately following the release of the Muddy Waters Report, Kinr Orr and
Milberg togetlret began an ínvestigation to determine whether an investor class action,
would bo rvarranted. A joint press ¡elease on June 7,2011, announoed the investigation.

[104] For the .purposes of the ca¡¡iage motion, apart frorn saying that their
investigation Ínefuded revipwing all the docuneirts o:r SEDAR and the System for
Electronic Disolosure for lasiders (SEDÐ, communìcatíng with contacts in the financial
indusûy, and looking into Sino-FoÌest's officefs, directors, auditors, uriderv¡riters and
valuation oxperts, KÍm Otr did not disolose,the details of its investigatiog, It did indicate
that it had hired a Chinese fotensic investigator and financial anatypt, a market and
damage consulting fimr, Canadian forensic acco'untånts, and an investmeut and narket
analyst and that its investigations 'discovered valuable information.

[105] lvfeanwhilq lawyers at Milberg contaeted Bâtirente, which r¿ras one of its clients
and also a Sino-Forest shareholder, ând Won Kirn of Kim Or contacted Northwest,
arrother SÍno-F'orest shareholder. Bâtirente already had a retainer with Milberg to
monitor its investment p.ortfolio on an ongoing basis to detect lossefl due to,possible
securi,ties violatiorts.

[106] NortbwesË and Bâthente agreed ûo retain Kim Orr to comÍrênce a class action,
and on Se¡¡tenrber 26,20L1,, Kim On oom:nenqed Northwest v. $írio-F¿¡ttisr.

[104 In Oetober ãOLl, BC Investments contacúed Kim Ofr abeut thè possibility of it
becotning a plaintiff in the class prbceeding commenced b¡z Northwe$t a¡d Bâtircnte,
and BC Investments decided to retain the firm aad Éhe plan is that BC Investments is to
become another representativ. e plaintiff.

[108] Exclusive of the carriago motion, Kim Orr aud Milberg have aheady incur¡ed
approximateþ $1,070,000 in time and.disbursement fo¡fhe proposed class action.

3. Proposed Representative Plaintifß

Smíthv. Stno-Fores¡

tl09l b Smlthv, Slnci-lTorest,Ihe proposed representative plaintiffs are Douglas Smith
and Frededck Collins.

[110] Douglas Smith is a resident of O¡rtario, udro acquired apprgxìmately 9,000
shares of Sino-Forest during the proposed class period. He is nra.¡ried, 48 years of age,
and employed aS a di¡eotor of sales. He describes hÍmsclf as a moderately sophisticated
ínvestor that invested in Sino-Forest based on his review of the publicly available
infonnatlor¡ including pubiic reports and filings, press releases, and statements released
by or on behalf of Síno-Forest. He lost $75,345, whioh was half of his investment
forrune.

[1ll] Frederick Collins is a resident of Nanaimo, British Columbia. He purchased
shæes in the prirnary ma¡ket. His willingness to act as a representative plaintiff was
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annouiiced during the reply argument of the second day of the caniage motion, and
nothing was discussed about his baekground other Than he is sirnÌlal to Mr. Smith in
being an indivídual investor" He was inhoduced to address a possíble Ragoonønan
problem in Smith v. Síno-Foresf.; namely, tÏe absence of a plaintiff ryho putib"s"d in
the primary rnarket, of which alleged problenn I will have more to say abouibelow.

Lab out er i. v- Sin o -Fore st

Ft?) ln Labourers v. Slno-Forest, rlae propose,tl reptesentativc plaih¡iffs are: Dávid
Grant, Robert Wong, Tho Tnrstees of the Labourer-s' Ponsiqn Fuud of Central and
Eastern Can¿da ("Labourerst Fundl),. the Trustee$ of the Inte.r.national, Union of
O=p.eratiùg Engiueers Loca.l 793 Pension PIan for Operating -Engiheers in Ontariô
('Operating Engineers Fund")'. aird Sjunde AP-Fondon.

[1I3] David Grant is a resident of Alberta- On October 2l,2OIOI, he purchased I00
Gu.arauteed senior Notes of sino-Forest at a: price of $101:50 ($ü.3J, which he
continues fo hold.

ÍL141 Robert Wong, a resident of Otttæ.io, is an'elcctrical engineer. He was bor¡r in
China, and in addition to speaking Bnglish, he speaks fiueht C¿uilonese. IIè was a
subsia¡¡iial shareholder of Síno.-Forest û'om iuiy 2002 to:iune 2}Tl.,B.eiore making hÍs
investment¡ he ¡evièwed 'Sino-Foresf's 

Cbre Documentg, and he also made his ãwe
invostigations, ineluding visíting Síno-Fo¡est's plairtatiorrs in China, in 2OOS, where he
met a Sino-Forest vice-president.

[ll5] Mr. Wong.?s investrrent in Sino-Forest oomprised much of.his net wotth. In
September 2008, he or¡med 1.4 míllion Slno-Fo¡esf shares with a value of approximately
$26.1 million._He purchasecl more shares in the December 2009 prospeðtì.rs offering.
Around the encl of May 20t1,be ow¡ed 518,700 shares, which, aftãr thè publication of
the Mirddy'Wáters Report, he sofd on Juue i ,?;0L1and June 10,2011, for $2.8 mülio1.

[116] the Labourers' Fund is a rnulti-employet pensirin û:nd" for enrployees in the
construotion indusúry. It ís registored with the Financial Services Cbmmission in
Ontarío and has 52,1.00 membets in Onta.rio, New B.runswicþ Nova Seotia, Prince
Edwa¡d Island and Newfoundtand and Labrador. It is a long-time client of Koskíe
Minsky.

billion in a$sets. It has a fiduciary and
on behalf of thousands of ernployees

êS:

tllSl plaintiff in a U.S. class actions againstFortis, orp., and Medea Health Solution{ Inc.Those resent¿tÍon i¡l the statemerits aird filings of
public issuêrs.

[119] The Labor¡rers' Fund purchased Sino-Forest shares on the TSX during the ciass
period, including 32j00 sha¡es in a trade placed by Credit Suísse under a plospectus.
Most of its pwchases of Sino-Fo¡est shares were made in the secondary market- 

-
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Ll20l On June 7,201,1, the tabourers' Fund held a tstal of 128,70t Sino-Forest.shares
with a ma¡ket valus of $2.3 millior¡ and it also t¡ad ur,inte¡est in pooled firnds that had
$1.4 million i¡rvested in Sino-Forest sha¡es. On Jüne 2 àùd3,2011, the Labouers' Fund
sold its holdings in Sino-Forest for a net reoovery of $695,993.96. By J,une 30, 2011, the
value of the Sino-Forest shares þthe pooled funds was $291,811.

Íf?l) The Operating Engineers Fund is a multí-employer pension fr¡¡rd fo:r employed
operating e,ngineers and apprentÍces ín the construction índustry. ft is registered wiih the
Financial Servioes Comnússion in Ontario, and it has 20,867 io.embers. It is,a lorrg-time
client of Koskie Minsky.

1122J The Operating Ðngíneers Fund manages $t,5 billion in assets. It has a fiducÍary
and statutory resporsibiliqf to invest pension monieß on behalf bf thousands of
employoes and pensions in Ontario and in other provinces.

ll23l The Operating Engineers Fund acquired' shates of Sinoforest on the TSX
during the class period. The Operating Engineers Fund invested in Siio-Forest sha¡es
thlough four asset man4gels of a segregated fi¡nd. One of tho managors purchased-
42;000 Sins-I'orest shares between February L,'2A77, and May 24,201I, which bad a
market yalue of 9764,820 at the close of tradlug on Junq t,zÛLl..These shares were
sold on June 21" 2011 for rietg77,L70,B0. Anothe¡ managet prrrchased 181,70û Sino-
Fo¡est shares between January 20;201Í and June 1,2011, which had amarkgt valtrê of
$3.3 million at the close of tading on June l,20ll. Tbese sbares were sold a¡id the
Operating Engin'êers Frind recov.ered $1.5 million Asothe¡' asseJ manager purcbased
100,400 Sino-Fs¡est sha¡es between Jrily 5, 2007 and l0l/Lay 26, 20lI, which had a
market value of $1.8 míllion at tbe close of t'ading on June l, 2011. Many of these
shates $/ere sold in Juiy and Airgust 2Oll,butthe Operating Engineers Fund continues
to hold approximately 37,350 sha¡es. Between June 15,2007 and June 9,2011, the
Operating Engineers Fund also puichased uriits of a pooled fund managed by. TÐ that
held SÍno-Fo¡est shares, and it contifiues to hold these'units. The Operating Engineers
Fund has incu¡red losses in excess of $5 million with respect to its investnrent in S,Ìno-
Fo¡est sha¡es.

U241 Sjunde AP-Fonden is the Swedish Nation Pension Fund, and pa.rt of Sweden's
national pensíon system. It mauagos $15"3 biflion in assefs. It has aotêd as lead plaintiff
in a large securities class actíon and a large stockholder class action in the United States.

[25] In additìon to retaining Koskie Minsþ and Siskinds, Sjunde AP-Fonden also
retained the American law firm Kesslet Topaz to provide assistariee, if necessary, to
Koskie Minsþ and Siskinds.

U261 Sjunde AP-Poncfen purchased Sino-Forest shares on the TSÐl frour outsíde
Canada betweeu April 2010 and"January 2011. It was holding 139,398 sha¡es with a
value of $2.S million at the close of trading on J.rure 1,2071. It sotd 43,095 shares for
$ I 88,829.3 6 in August 20 i I and holds 93,303 sha¡es.

U27) Sjunde AP-Fonden is prepared to be representafive plaintiff for a sub-class of
non-Canadian purchiasers of Sino-Forest sha¡es who purchased shares in Ca-¡rada from
outside of Canada.
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[128] Messrs- Mancinelli, Gallagher, and Grotthein each deposed tbat Labourers'
Funf, the Operating Engineers Fund, and Sjunde A?-Fonden respeotivety sued because
of their losses and because of their concer,ns that public markeìs renrain healthy and
tanspareät.

U29l Although it does not seek to be a representative plainti$ the l-IealthcareEmplo1'ee are Manitoba j is a -4o¡ class meinber
tlat ¡lppo Minsþ and Sist<in¿s,-and its presence
shoqld als t actively zupports the appOintmeut. sf the
proposed representative plaintiffs in lgb ourers v, Sino-Foresn

[130,] 'Healthcar.e 
l¿fa¡itoba provides Þensiods and,other benefits to eligible heatthoaie

employees q$ thgit fq+ilpÞ tbrougþout Manitoba. It hqs 65,000 mernbás. It is a long-
time client of Koskie Minsþ, It manages more rhan $3.9'billíon in ass-ets.r

It3ll Healthcare Manitoba" invested in Sino-Forest shargs that wege purehased'by one
qf its:asset 

F_aT?ge¡s in the TS{ seoondary markeL Between Febïualry and May riOtt,
it purchased 3051200 sha¡es with a book value of $6;7 millÍon. On Jine Z+, ZíJi1, the
shares werê spld for net proceeds of $5O0,ZZS.4S.

Itlqr thw est v. Sino- Fore s t
tl32] In Nor(hwest.v. Sirn-.Fore.st,
Columbia Inveqhneot Managemeot
natio¡ial dê ¡etr¿úte Bätireffie inc. (.Bâti
L$. (No¡thwpstl).

!33.1 BC Invesùaout, which is incorporated under the Bdtish Columb-ìa P¿ tblic Sector
Pensìon Plans Act, is,owned by arld.is a¡ agent of,the Govemment of British Colurnbia.
It manages $86.9 billion in assets. Its iriveshnoqt activíties heJpto finr¡nce tb-e rafirement'uenefits of columbi4 includirig publíp ûeryiceemployees, , and staff. [S inVoiãner¡tr aetiVities
al¡o heþ t ¡ance find that çoverS approximately 2.3
rrillion workers a¡d over 200,000 employers in 8.C., as well as; inirance funds for
public service long terrn dtsab,ilit5r and credit urion deposits.

U34l BC Inveshnent, through the funds it ma¡aged, owned 334,gOA shares of Sino-
Forest at the start ,of the Class Period purchased 6.6 millÍon shares duriqg the Claes
Period, including 50,200 sha¡es in tþe June 2009 offering and 54,800 tñ*"r ín the
December 2009 offering; sold 5 million sha¡es during the Class Period; disposed of
371,628 shares afrer tho end of the Class Period; and presently liolds l.S miilion sha¡es.

[135] Bâtirente is a non-piofit financial services firm ínitiated by the Conftderation of
National TtaÅe Unions to establish and promote a worþlace retirement system for
affiliated l¡níons and othsr organizations, It is registerod ãs a finanç1al services firm
regulated in Quebec by the Autorlté des ma¡chés fïnanciers unde¡ the Act Respectíng the
Dìstributian of Fínancial Products and Services, R.S.Q., chapter D-g-2.It has asse"ts of
about $850 million.
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t136] Bâtirente, through the firnds it 'wn Sino-Forest

U"foi" the class períod, purchased 69 the sald 5V,625

shares during tbJclass pãriod, and disposed íts e end of the

class period.

UST¡ Northwest is an Ontario limited partnership; owned 50% by the Provincial
ðre¿it Unious Central and 50%o by Federation des caissqs Desj.ardin $u Québec' It is
registered r:vith the B¡itish Columbia Securities Commission as a portfolio nranager, aud

it -is 
registered with tbE OSC as a portfolio manager ¡nd as ær investrnent fi¡nds

märager. It manages about $5 billion in assets.

i13Sl Nortliwest, through the funds it managed, did not own any shargs of Siao{orest
Uefore the class period, purchased 714,075'sharçs during the class'period, including
Z4SAOO sha¡es in the December 2009 offering, sold 207,600'slra¡es during the élass

period; and disposed of the rest of iti shares afler the end of the class,period.

tl39l Kim O¡r touts BC Investrient, Bâürentg, and NôrthweSt as saridiiiates for
ie¡¡resentative plaíntiff because ttrey ere sophistic$gd"

committed to otliical invosting, Thefe is evidenee that'

issues with sinO.Forest as well as oiher and lVft.

Simard of Bâtí¡ente at'e eager to be a s! Sino-

Forest,

4, Fundtqg

i1401 Koïkie Mnqky æd Siskínds have approactred Clairns Furrdíûg International,

ana subject to court aiproval, Claims Fundir 
- 

Intu"outional has agreed,to,índemnify the

plaintiffs for a¡ adversè costs award in retum for a percentage of,any rêcovery f¡om the

class actÈon.

t14U Koskie Minsky and Sískinds Ëtate

Funding Intemational Ís refused, they will,
will indemnify the plaintiffs for any adverse

tl42l Similarly- Kiur Orr oint Financial
subjéot to courl.approval, h e plaintiffs for
awa¡d in return for a'percentage of ary res olass action. If
is to the C-lass Proceedings Fund, which would
be the slâss. aotion.

Il43] Kim On states that if these funding arrangements a¡e reñrsed, it will, þ *y
õvent" proceed with the litigatioo and it will indemnify the plaintif,ß 'for any adverse

costs awa¡d.

Í144J Rochon Genova did not mention in its factum whether it intends to apply to the

Cluss Procuedings Fund on behalf of Messrs. Smith and Collins, but for the purposes of
tbe discussion later about the canøge order, I will assume that this may be the case. I
will also assunte that Roohon Genova has agreed to indem+ify Messrs. Smith and

CoIIins for any adverse costs award should funding not be granted hy the Fund.
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members of the immediate families of the Individual Defendants, o¡ the directors,
ofücers, subsidiaries and affiliates of the corpomte Defendants.

Orr challenge this elass mernbership
s who were ailegedly harmed by the

Labovrers v. Sino-Forest

{f57J In Løbourers v. 9íno-Fo
and entitiès 'r^¡herever they may
period from and ingludíng March ig, ZO
primary distribution Ìn
in Canada, other than
offi.e,ers, dìrectors, senio¡ ernployees, paftn
successors and assigns, and any indivÍdual
of a¡r individual defendant.

tl58J The class mgmbe_rsl_rig definition in Labourers v. Sìno-For¿sl includes non-
Canadians who putchaspd shares or notes ín Canada but excludes non-Canedi*, ;t
purchase<i in a foreign nrarketplace-

tlsï - Challeng on submiæ thar it is wrong in princþle to
gxolude p-ersols ve the same facts as other: c.tasg nærnteä an¿for whom iú ïs courts rnay exercise jurisd,íotn *ãïiãri¿"
âcoess tojustice,

Nor thwest v. Síno-Forest"

t
o
2
present officprs aad direcûo¡s of Sino-Foros
of the immediate fanrily of any exclude
succôssors, ând assigns of any
excluded person or entity has or

U6U Challenging this defi¡rition, Koskie Minsþ and Siskinds zubmit that rhe

market, aad, in this contexf iocluding in
securities outside of Canada risks under¡nini
najority of proposed class members whose
obstacles.
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7. Definiúion of Class Period

Stnithv, Sino^Forest

11621 In Smith v. Sino-Fore¡t, the class period is May 17, 2004 to August 26, 20L1.
This class period starts with the release of Sino-Forest'$ release of its 2003 A¡nu¿l
Inforrnation Fomr, which indicated the use of authorized irrtermediaries, and it ends on
the day of the OSC's cease-trade or.der.

[i63] For comparison purposes, it should be noted that thís class period has the earliest
starJ date and the latest t¡rish datë. Labowefs v. S1'no-Smith aûd Northwest v. Sino-
Forest bofh use the end: date of the releasp of the Muddy \Matexs Report.

[64] In making comparisons, it is helBfirl to look at thE chart fouhdat Schedr¡le A of
this judgment;

[165] Rochon Genova justifies its extended. end date based on the argumert that the
Muddy W'aters Report \ryas a revelatiori of Sino-Fo¡est's misrep¡g-sortatio:r but not a
correotive súatement that would end the caus'ation of injruies because Sino-Forest and its
offioers denied the truth of the Muddy'Waters Report.

t1f6] Kitn Orr's criticizes the elass definition n S\níth v. Sino-Foresf and submits'that
puohasers of shares or notes after tbe Muddy lffatets Report was published do rrot haye
viable claims and ought nôtbe included as olass membe¡s.

[167]. Koskíe lvtÌnsky, a[d Ëískinisl submiqçion is çÍmitrar, and they regard the
exænded ond datq as problematic in raísing the issues of whethç¡ there wère eorrective
dis0losües ând ot'Aow Part)Ot[.] of,the Ontarío Securilíes,4cl should be, ilter-prefed.

Lab ourers v- Slno-{qrest

[168] InLabourers v. Slrto-Forest,Íhe classperiod is Mareh 79,2007 To June 2;,2AI1.

[69] Thís class peribd sta¡,ts with fhe date Sino-Forçst's 2006 ftrarrcial rosults were
announced, and it ends on the date of the publication oftlieMuddy'lVaters Report.

U70l The March 19, 2,007, corrunenoemônt date was determined using a complex
matl¡ematiçai formula known as the "rtulti-trader trading model." Using this model, Mr.
Torchio estimates that99.5% of Sino-Forest's shafes retaíned after June 2,2011, had
been purchased after the Msrch 19, 2007 coürmencement date. Thus, praotically
speaking, there is almost nothing to be gained by an earlier start &âte for the class
period.

tl7ll The ¡iroposed class period covers two sha¡e offeri:rgs (June 2009 and December
2009). This class period does not include time before the coming into force of Patt
)AflI.I of the Ontario Securities r4ct (Ðecember 31, 2005), an{ thus, Koskie Minsky
and Siskinds submit thai this aspect of their elefinition avoids problems about the
rehoactive application, if any, of Part )Oilï.1 of the Act.

L1721 For cotnparÍson pruposes,lhe Labourer¡ class period has the latest start date and
shæes the finisli date used in the Northwest v. Slno-Foresl action, whish is sooner thal
the latet date used 'n Smíth v. Sino-Forest. It is the most compressed of the three
definitions of a class period-
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11731 Based on lvfr. Torghio's opiniora Koskie Minsky and Siskinds submit that there
are iikely no damages arising ûom prrchæes made during a substantial portion of the
class periods in Smith u Sino-Foresf and In Nortlrwest v. Sino-Fore,rf. Koskie Minsky
and Siskiuds submit that given that the average price of Sino's sha¡es w¿s
approxirnately $4.49 in the ten trading days after the Muddy Waters reporL it is likêfy
that any ¡hareholder that acquired Sín9-Forest sha¡es for legs tharr $4.49 surTered no
datnages, particularly under f,árt )CffiL l o.f the Ontø'ío SecarÍties Ac.t.

U:74J In part as a matter of prfirciple, Kim O¡r suburíts that Koslcie Miirsky and
Siskinds' apÌroach to defrning the olæs period is 'llsouûd besause it excludeJ Class
members wbo, despite fhe mathemøtícal modelling, mây have genui.qe cTaims a¡d are
being denied. any opporúunity foi access to juslice. Kim Orr submíls it is wrong in
pdnciple to abar¡donthese potential class mernbers.

[175] Rschon Genova also submits that Koskie Minsky and Siskítidg? approaoh ts
definíng the class period is wrong. It argues that Koskie Minsþ and síski¡ds? reliance
on¿ cotnplex mathematiõal model to define class membership is arbibary and uiifhir to
share purchasers ritith s.imilar clairrs to those claimants to be included 

"s 
ðlurs mombers;

Rochon Genor¡a critioizes Koskie Minsþ and Siskinds' approac.[ as being tbe
condqnr-ned mêr.its based approach to class defüiitions and for beirig the sin öf,exelùdíng
class:rilembers because they may ultim eiy not ú¡cceed after a zusoessful: cômmon
issueg,bial.

tl76l Rtlyog ol what I wrote tn Fìscher v. IG Investmenî lúanage.ment Ltd.ãOlO
ONSC' 296 ùt Paþ. 157, Rochon Genova submits that ttie possible faih¡ie of an
individual class,member to establish an individuai eiement of his or her claim such as
cäusation. or dariages is not'a re¿rsor to ,initia[y excludc him or her as a class irienrber.
Rochon Genova submits that the end dato enrployed in Labourers v. $íno-Forest and
Northwestv. Sino-Forest is wrong,

Nor lhwe st y, Sino -For es I
lL77l In Northwest v. Síno-Forøsf, the class period is August r7,zQ04to June z,z}L|
[78] This class períod starts fi'om the day Sino-Forest closed its public offering of
long-terru notes that we.re still outstanding, at the end. of the class period and ends ontle
{gto'ofthe Muddy Waters Research Report. This períod, covqrs three share of.ferirrgs
(June 2007, June 200% and Decembet 20a9) and six ¡oto offerings (.A:ugust 2004, W
2008, July 2009,Deçembq2009, February 2010, anct Octobe¡ 2010).

ll79l For compaiison puposes, the Northwest v. Sino-Forøsf class,period begìns 3
months later and ends tlr¡ee months soonsr than the class period n Smiih v. SÍno-Forest.
The Northwest v, Sino-Foresf class period begins approximately two,and-a-hatrf years
ea¡lier and ends at the same time as the class period in Labourers v. Síno-Forest

[180] Kim On'submits that its sta¡t date of Àugust 17,2OA4 is satisfaqtory, because on
that date, Sino-Forest shares were trading a|$2.85, which is below tho closing price of
Sino-Forest shares on the TSX for the ten days affer June 3, zolr ($4.49), which
indicates that share purohasers before August 2004 'aould not líIcely be able æ claim
loss or danrages based on the public disclosures on June Z,ZOIlr
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tISl] Ifowever, Koskie Minslry and Siskinds point out that Kim Orr's submission
aotually provides partial support for the theory for a late-r start date (Match 1,9,2007)
because, there is no logical reason to include in the class persons who purchased. Sino-
Forest sha¡es between lvlay !7 ,2004, ttre start date of, i:he S¡nilh Aetìon and December I ,
2005, because with tlre exoeption of one trading day (January 24,2005), Sino€orest's
shares never haded above $4.49 du¡ing thatperÌod.

8. Theory of the Case against the Defeudants

Smìth v. Sìno-Farest

-..

tl82l fn.Sm¡fhv- Síno-Fot'¿s4 thq thepry of the, case res.ts on the allegpd non-airns'
length üansfers betwêen Sino-Forest and its subsidiaries and authorìzed interrnediaries,
that purported to be suppliers and oustoner,s. Rochon Genova's irwestigations and

analysis sug.gest that there are nr¡mÞrous non-srms length inter-company transfers by
which Sinoforest rnisappropriated investors' funds, exaggeúted Sino'Forest's
assè-ts end revenuss, and engaged in improper tax and aqeounting,pracJices.

tl83l lvft. Smith alleges that Sino-Forest'g quarterþ interim financial stâtements,
áudited anmral furancial statements; and mauagemeril's discussioir arrd aralysis
repôrts, whi-ch are Core Documerrts as defined under lùle Oniario &icqrìiìes Act,

mÎsrepresented its revenugfl the n¡h:¡ë and scope of its busürels aûq operatio,ns, andfhe
v.alue and oornposition of its foresky holdings. He alleges that the Core- Dgougents
fail.ed to disclose an u¡lawfi¡l sche¡ne of fabricated sales tra¡saetions ¿ad the aVoÍdânce

of t¿Íx an(il. ân, u¡Iawfi¡l scherbe through whieh hwiidreds of míllíops of dollars' in
investors' funds were misappropriafed or vanished.

tlS4] Mr. Smith sub¡ûits that thesc misrepresentations and failu¡es to disclose were
also made in press releases and in publio oral statements. He submits that Cha¡r, Hydq
IIorsley, Mdk, Iv4artin, Mumay, and Waug authorized, permitted or acquiesced in the

release of Core Ðocuments and that Chan, Horsley, Martin, and Mur:ay made the
misrepresentations in publio oral statÊments.

UBsl kt Smirh v. Stno-Ilorest, Mr. Smith (and Mc Collins) brings dÌfferent claims
against different combinations of Defendants; visualize:

. mísrepresentation in a prospeotus under Part )CXIII of the Ontq,io Securìties Åc|,
agaínst all the De.fendants

¡ subject to leave being granted, misrepresentation in secondary market disclosu¡e
under Pá¡t >OfiII.l of the Ontario SecurìlÍes Act as against the dêfendants: Sino-
Fores! Chan, Horsley, Hyde, Mah Martin, Mutray, Vy'*g, BDO and E&Y

. negligenq reckless, or fiaudulent misrepresentation against Sino-For-est, Chan,

Horsley, Hyde, Mak, Maxtin, Murray, and Wang. This claim would appear to
cover sales of shares in both the primary and secondary rnarkets.

t1861 It is to be noted t}lx Smíth v. Sino-Foresf does not make a claim on behalf of
noteholders, and, as desc¡ibed and explaíned below, it joins the fewest nu¡nber of
defendants,
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[187] Smilh also does not advance a cfaim on behalf of purehase¡s of shares through
Sino-F'orest's prospectus offerilrg of June 5,2007, because of limitatiouperiod conceu$
associated with tire absolute lirnitation pcriod found in 138.14 of the Ontarlo Securítles
¡4cf. See; Coulsontt, Cítigroup Global Markets Canada Inc., 2010 ONS,C 1596 at paras.
98,100.

Labatrers y. Slno-Foresf

[188] The theory of Løbourers v. Síno-Forçsl ls that Sino4orest, along with its
of,fieers, d.irectors, and certailr of its professiona.l advisors, falsely æpresehted that its
finansial statements complied vvith GA.ê.P, materially overstated úe size and value of
its forcsty asseJs, and made false and incomplete representations regarding its tax
liabilities, rovenue recognition" and related party transactions.

[189] The claims in Labourers v, síno-.Forest are iarge[y limited to alleged
misrepresentatíons iu Core Döcuments as defined m the Ontarlo.seøníties Act and
other Canadian securities legislation. Core Documents rncludc'prospectuses, anüual
infomration for¡n¡, information oiroulars, financial statements¡ managgment discussion
& analysis, and nrateial changeteporls.

[190J The representative plaintiffs advance statutoxy clainu and also common law
elaims that certaiu. defenCants breaohsd. a duty of ca,re a¡rd co¡nrnitted the torts of
aegligent misrgprcsentation gnd negligence. Tlrerc aie unjust enricbment, conspiracy,
and oppression reniedy claims ailvanoed against oe¡tain defendants.

t19U In Lqbourers v. $ínoão;:äsf, differeut oombinatíons of representative plaintiffs
advance different claims against different conrbinations of defenda:fis; vísuaüzå

. Labourers' Fuud and Mr. 'S/oqg! puÍchasers of sha¡es in a.primary market
distibutior¡ advanoe a staüÍory claim under Paxt )OilU of the Ontølo
Securities Act agwnsÍ Sino-Forest, Chan, Horsley, Hydç, Mak, Martin, Mu¡ray,
Poon, Wang, E&Y, BDO, CIBC, Canaccord, Credit Suisse, Dundee, Mâison,
Ivferrill, RBC, Scotia, TD atd Pöy.ry

r l-abourers' Fund and Mr. wong, purohasers of shares in a prímary rna¡keÈ
dishibutior¡ advance a common law uegligent misrepresentatíon ctaim again5¡
Sino-Forest ChaD, I{orsle¡ lIyde, Mâh Mar.ti4 Murray, poofr, 'tVang, E&y,
BDO, CIBC, Canaccord, Credit Suisse, Dundee, Maison, Merr.ill, RBC, Scotia,
and TD based on the cofffnon misrepresentation tlrat Sino-Forest's financial
statements complied with GAPP

. Labourers' Fuud ând lur. Tüong, purchasers of shares Ìn a primary msrket
distribution, advatrce a corrmon law negligence claim against Sino-Forest, Chan,
Hyde, Horsley, Malq Mrrtin, Muuay., Poon, 'Wang, E&Y, BDO, CIBC,
CanaÞcord, Credit Suissq Dundee, Maison, Merrill, RBC, Scoti4 TD andpöyry

r Grafit, who purchased bonds in a primary market distríbution, advances a
stafirtory clai¡n under PaÍ )Qilü of the Ontario Securíties ler against Sino-
Forcst
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. Grant, Who purchased bontls in a prirnary market distribution, advances a

common law negligent misrepresentation claim against Sino-.Foresf E&Y and

BDO based on the common misrepresentation that Sino-Fprest's financial
statements complied wíth GAPP

o Grant, who purchased bonds in a primary malket distribution, advances a
commoû IaW negligenoe clairn against Sino-Forest, E&Y, BDO, Banc of
Americ4 Credit Suisse USA and TD

r All the representative plaintiffs, subjeot to leave being granted, advarrce ollims
of mi*e,presentation in secondary market disclosure unde,t Par.t )Ð(IU.I of the

Ontarìo Èeeuritìes Act arrd, if necessary, equivalent prgvincial lqgistration. This
claim is agai¡st Sino-Fores! .Ardell, Bowlantl, Chan, Hyde, Hþtsley, Mak,

Martin,.Muray, Poon, W*g, W'esÇ E &Y, BDO, and Pö¡rry

¡ AlI of tho representative plaintifß, who purchased Sjno-Forèst seourities iq the

secondary market, adYance a courmoû law negiigent misrepresentation cLairn

against alt of the Defendanis except the underwriters based on tfie com{ûon

r*srepresentation contained Ín the Core Documents that'Si¡¡6'pp¡9st1s financial
statêments oornplied with GAAP

. AU the reprosentative plaintiffs sue SÌno-Fores! Chan, Horslet, and Poòn for
consplracy. It is alleged that Síno'F
inflate the price qf Siiro-Sorest's
rrongûll aets to enrioh tbemselves
in which the price was impermissibly low

. While it is not ontirely clear ftom the Statement of Claim, it seems that all the

representative plaintiffs sue Chan, Horsle¡ Malq Maftin, Murráy, and Poon for
uqinst en¡ichment Ín sellir.rg sha¡es to class members at attif.rcialTy Ínflated priccs

' While it is not entïrely olear ûom the Statoment of Claim, it seems that all ll¡s
representaiive plaintiffs sue'SÍno-Forest for unjust enrichment for selling shares

at artificiatly inflated prices

. While it is not entirely olear ftom the Statement of Claitrr, it seems that all the
reþresentative plaintiffs sue Banc of ^Americ4 Cauaccord, CIBC, Credit Suisse,

Ciedit Suisse USA, Dttudee, Maison, Menill,. RBC, Scotia, and:TD fot uqiustly
enriching themselves ûom thei¡ underwriters fees

o All tho represcntative plaintiffs sue Sino-Forest, Chan, Horslë¡ lfyde, Mak,
Martin, .Murmy, Poou, and Wang for an oppression remedy under the Canada
B usines s C o rpol atí ons A ct

U92l Koskie Minsky and Siskinds subrnít that Laboulêrs r; Sîno.Foresf is more

focuserl than Sm.íth and Nortlruesf because: (a) its class definition coveis a shorter time
period and is limite¿l to securities aoquired by Canadiarr residents or in Canadian

markets; (b) the fnaterial documents are limited to Core Documents ¡rnder seeudties

legislation¡ (c) the named individual defenda¡rts are limited to dírectors a¡d officers with
statutory oblìgatíons to certify the acouracy of Sino-Forest's public filings; and (d) the



213
it

30

causes of action are tailored to distinguish between the claims of primary ma¡ket
purchasers and secondary market purchasers and so are less susceptible to motions to
strike.

[I93] Koskie Mirsþ and Síski¡ds submit tbat save for background and context, Iìttle
is gaingd in the rival actions by including claims based on non-Core Docunents, which
conftont a higher tftreshold to establish liability r¡¡rder PaÍ )C<ilI-l of rhe Ontario
Secarities A:ct.

Northwest v. Síeo-Forest

U94l Tþæ Nortkwest v. Sino-Forest StafÆnent of Claitn foouses ön an "Integxity
Representation " wbiclt is defined as: "the representation in sr¡bsfa¡iêe that,Sino-FoËrtt
overall reporti:ag of its business operations and financial slatements w¿ls fair, coinpletg,
aceuratei and ìn conformip with international staudards aud the Leqtliremerrts of the
Ontarlo Secirllles Act anô Natio¡al lnstnÌment 5l-102, and that its accounts of iæ
growtlr and success couid be trusted."

[lSS1 The Northwest v. Sino-Foresr'Statement of Clairn alleges that all Ðefendants
rnade the Inægrity Representæion a¡rd tb-at it was a false, rralsleading, or Oåo"pti-G
statement'o¡ ornïssion. It 'is atrleged that the false Integrity Represent4tíon caus"t flre
market decfiqte foLlgrryþg the l¡rie 2,z1ll,disclosureg regãA'eìs of the t¡uth o¡ fals¡ry
of the particular allegations contained in the Muddy TVatgrs Reporl

[196] In Northwest v. Sinp-Foresf, tfre representative plaintiffs a.dJance stritutory
clai¡ms q¡der Parfs ')ÕfiII and XX.[II- 1 of the OntarÌo Seçur.lttes ,4.ct and a collection of
oommon law tort claims. I.*im On sribnrits that to the oxtent, íf an-y, that the statutory
sleims do not provide complete Íemeclìes to class memìers, r¡¡hether due to limitation
perÍods, liability câps; or other límitations, the common law claiurs may provide
covefage:

ÍI9T In Northwest v. Síno-Forest, tJte plaintiffs advance diffe¡e¡rt claims against
diffefent Cor¡rbinations of defendants; visualize;

¡ With respect to the June 2009 and Decemb er 2009 prospectus, a cause of action
for violation of Part ÐflI of thc Ontario Securìties Act against Sino-Foros!
the underwriter Defendants, the director Defendants, the Þefendants who
consented to disclosure in the prospectus and the Dsfendants who signed the
prospectùs

o NegJigent neisropresentatioa against all of the Ðefendauts for disseminating
material misrepresentations about Sino-Forest in breach of a cluty to exercise
approp¡iate ca¡e and diligeace to ensurè that the documents and statements
disseÞ.inated to the public about Sino-Forest were complete, truthful, and

' 
accurate 

sentation against all of the Defendants for acting k'owingly
or with reckless disregcrd for the truth making

in documents, statements, furancial statements, prospectus,
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offering memoranda, and filings issued and disseminated to the invesling
pubiie including Class Members.

' Negligence against ail the Defendants for a breach of a duty of c'¿re to eúsure

trãt 
-Sino-Forest 

implemented a¡rd maintained adequate internal controls,
procedures and policies to ensure that the oompany's assets wero protected and

its activities confotmed to all legal developments-

. Negligence against the underwriter Defendarrts; the note distributor Defendants,

fté ãuditor Ðefend¿nts, and the Pöyry Defendants for breach.of a duty to tåe
purchasers of Sino-Forest sequrities to perform therir professional
iesponsibilities in connection with Síno-Forost with appropriafe ca¡e and

diligence.

o Subject to leave being granted, a cause of action for violatiþh of Part )OilII.l of
tlne Ontarío Securíîíes Act against Sino-Forest; the auditor Defendants, tlle
individuat Defeudants rflho were clirector:s and offtcers of Sino$orest at the

time one ormore ofthe pleaded material mísropresentations was nade, and the
Pöyry Defendants.

t1981 Kim On submits lhat Northwest v. Sino-Forest is rnore comprehensíve than its
rivals and does not avoìd asserting claims on the grounds that they may take tÍme to

lltigate, may not be âssured of suecess, or may involve a small portion of the tofal
potential class. It submits that its conceBtion of Sino
witb the faotu¿l reality and"rnakes for a mote viable
Siskinds' focus otr GA.¡{P violations and Rochon Genova's .focus on the

misrepresentatlons assooiated with the use of authorlzed intermedi'aties, It denies

Koskie Minsþ aud Siskinds' argument that it has pleaded overbroad tort claims.

[1991, Kockie Mirulcy and Siskínds submit that its conspiracy clairn against a few
defenda¡rts is focrised and nrir.ow, aird it c¡iticizes the broad fraud claina advanced in
Northwest v. Sîno-Forasl against all the defendants as speculative, provocative, and

unproduotive.

12001 Reþing on McKenna v. Gammon Gold. Inc.,2A70 ONSC t59t at pan. 49;

Corlæ Bene!ìts Slstems Ltd v- Fíducìe Desiø'dins Inc., fl997i O.J. No. 5005 (Gen.

Div,) at paras. 28-36; Hughes v. Sunbeam Corp. (Canadø), 120001 O.J' No. 4595

(S.C.J,) at paras. 25 and. ¡8; and Toronto-Dominíon Bank v. Leìgh Instruments Ltd
(Trasteg ofl, fL998l O,J. No. 2637 (Gen Div.) at pata 477, Koskie Minsþ and

Siskinds submit that the speeulative fraud action tn NortVwest v. Säto-Forest is

improper and would not advance the inte¡ests of class members, Further, the task of
províng that each of some twenty defendants had a fraudulent intent, which will be

vehementþ denied by the defendants, and the costs sanotion imposed for pleading a*d
not providing fraud make the ûaud claim a negative and not a positive feature of
Northwest v. Sino-Fores t.
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9, JoÍnder of Defenclants

Smìthv. Sinin-Forest

l20ll In Smtrh v, Síno-Forest, +Jrc Defendants are: Sino-Forest; seven of its direc-tors
a¡rd offioers; rmmely: chan, Horsley, Hyde, Matq Martin, Murray, and l/.ang; nìne
rurderr¡¿rÍters; nanaely, Canacoord, cIBc, Credit Suisse, Dundee, Maison, Mer.ri[,
.RBC, Scotiq, and TD;aqdsino.Forest'stwoarrditorsduringthsCtrassPeriod,E
&Y andBDO.

82023 Txie smith v. $íno.pororf statement of clairn does not join pöyry beqause
Rochon Genova is of the víew that the disclaimer clause in Pöyry's rupJtts likçly
insulates Ìt from liability, and Rochon Gr ova believes tåat its.¡óínAer would be of
marginal t¡ti}íty ¿urd au urlnecessary conrplication. It submits that joinjng'Pöyry woi¡ld
add u¡nçcessarJ4 e.xpense and delay to the litigation with little corresponding beneñt
because of,itsjurisdiction and its potential defences.

I;abotugrs,v. $íno -IîoreË!

1203.1 It¡ Labourels v. Síno-ForesÍ, tlie Defendants are the sam.e as in Smith v: Sîno-
Irorest with the additio,nal joinder of Ardell; Bowland, Poo¡r, 'W'est, Banc of Americ+
Crcdit Suisse (uSA), aud POyry.

12041 rtrc Labourersv, sìno-Forest actiou does not join chen, Iro,,Hung rp¡ Maradi+
_'rìV-o.ng¡ YêIntg, Zhao; Credit Suisse (ÍJSA), Haywood, Merrill-Fenne4 Mérgar1 and
UES; whÌch are paeties to'Northwesî v, Sino-Forest.

[205J Koskíe Minslcy and Siskir,ds' explanation fo¡ these non-joiaders is that the
aotivities of the ülrdena¿riters adde¿ to Northwest v. Sìno-F.o,,¿.sf orcrilrod outside of the
class pe'ríodin Labourers v. Síno-Forest andneither Lawrençe nor Wong held a position
with Sinoforest during the proposed class period and the action against Lawrence's
p_statg is¡robably sÉatute-bared. (See Waschkowskí v. Hopkìnson Esîøte, [2000J O;J.
No.470 (C.4.).)

t2061 Wong left Sino-Forcst before Pa¡t )ÕilIll of thp Ontarìo Securíties Act came
into force, and Koskie M.insky and Siskinds submit thatproving causation against'Tyong
will be difñillt in light of thç num.erous alleged misrepresontations sinoe his departue.
Moreover, the claim againsthim is likely sratute-baned.

í20'7J Koskie Minsky and Siskinds submit that Chen, Maradin, and Zhao did not have
statutory duties and allegations that they owed com¡non law duties witl just lead to
motions to stríke that hinde¡ fheprogress of an action.

[208] Further, Koskie Mínsþ and Siskinds submit that it is not advisable to a$ser[
clairns of ûaud against all defendants, whiçh pleading may raise issues for insurers that
potentially put available cov.erage and thus collection foi plaíntifß at risk.

[2t9] Kím Orr sub¡níts that it is a mistalce in Labourers v. Sino-Fore,¡t, which is
comected to the late starf date for the class period, which Kim On also regards as a
mistakq that tIrose underwriters thaf rnay be liable and who may have in¡ìrance to
indemnifi them for their liabilíty, have beån left out of Laboureîs y. Sino-Forest.
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Northw est v. Síno-Forest

t2t0l In Nortlw.est v. Sìna-Fores4, with one exoeptior¡, the defendarrtS are the sarne as

in Labourers v- Sino-Foresf with the additional j:oinder of va¡Íous officers of Sino'
Forcst; namely: Chen, Ho, Hung, Ip, The Estate of John Lawrcnce, Maradin, wong,
Yeung, a¡1d Tiao; the joinder of Pöyry Forest and JP Management; and, the joinder of
more underwriters; nan:ely: Haywood; Mer¡ill- Fennêr, Morgan, and UBS.

lzlfl The one exception where Northwest v. Sino-Forçsr does nof join a defendant

found in Labourers v. Slno-For¿.s/ ís Banc of America-

l2l2l Kim Orr's submits that its joioder of all dcfendants who mieht arguably bear

iomã responsibility for the loss is a positive fedure of its proposed class action becar¡se

the precarious financial situatiorr of Síno*Forest m.akes it in the best interests of the class

members that they be provided access to atl appropriatE routes to çompensation. It
strongly denies Koskie Minsþ and Siskinds' allegation that Norlhwest v. Síno-Forest
takes a "shot-gun" ând injutlieious approach by' joini¡g defendants that will just

complicate malters and inorease costs and delay.

pßl Kim Orr submits that Roohon Genova has no good reason for not adding Föyry,

ÞOy.y Forest, and JP Manageruent as defendantsto Smith v- Sino-Foryesf and ltrat Koskie
Vt¡nity and Siskinds have no good reasoû in Laboùers v, Sirco-Foresf for suing Pöyry

but not also suing its associated companies, all of whom are exposed to liability and

nay be sources of compensation for class members.

í2141 Whilc not putting it in mY
Minsky and Siskìnds' omission o
guise of feigning a concem for avoiding
atready complex ploceeding.

10. Ca¡rses of Actlon

8míthu Síno-Forest

t2l5J ïn Smithv, Stno-For¿¡4 üe causes of action advaneedby Mr, Srnith on behalf of
the class rnenrbers are:

o mí*epresÞntation Ín aprospectus under Part )OflII ofthe Ontarí.o SecurítÍes Act

. negligerrt, Íeckless, or fiiaudulent midrepresentation

r subject to leave being granted, misrepresentation in seoondary ma¡ket disclosure
under Part )OCil.I of the Ontarío Securíties Act and, if necessary, equival€nt
provincial legislation

Lgþ,ogW"t*,U,,Einç=kr9st,

12161 Ín Labourers v. Sino-ForesÂ the causes of action advanced by various
combinations of plaintiffs against varlous combinations of defer¡dants are:

. mis¡epresentation in a prospectus under Pafi XXm of the Onfarío Securities Act

. negligent misrepresentation
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o negligellce

. subject to leave being granted misr.epresentation in secondary ma¡ket disclosure
under Pa¡t )CüI.l of the Ontar.io Seeurities Act and, if necessar¡ equivalent
provincial iegislation

r conspiraey

¡ unjustènrichment

¡ oppression reqredy.

12171 Kim On submits tbat the unjuçt enrichment claÍms and op¡nession remedy
claims soemed to be based on and add little to the misreprosenteifion'cáuses of action. lt
concedas that the conspiraoy action may be a ten¿ble claim but submits that its
connection to the disclosure issues tbat comprise the nucleus of the litigation ís unclear.

Northwest u Sìno-Forest.æ
[2i8j fnMorthwestv. Sìno-Forest,the causes of acfion are:

. naisrePrasentatíon iu a prospectus in violation of Part )OtiU t\e Ontarío
Securlties Áct

o mis¡epresentation in an offÞring rnsmorandum in violation of Part )CIilIl the
Ontarío S ecr¿rìties Ac t

r negligestmisrepresentation

' ûaud¡lent misreplesentatlon

. neglígencè

r subieet to leave being granted misrepresentation in secoadary market disqlosure
t¡ndet Part )OflII.I of the Ontario Securitíes Åc.t an$.if necessaly, equivalent
provincia! le g.i sl atíon

[219) The following chart is helpftl ín comparing and contrasting the joinder of
various caùses of action and the joinder of defendants tn, Smìth'v. Stno-Forest,
Labourers v. Síno-Foresr a¿d Northwest v. Sino-Forcst.

)nugcofAcüon SmÍlh\t, Sîno-Fors¡t, ' I;ttbo4ters * Sitto-F¿i¿s¡L :N Ò d li i? ¿E ¡ v Sl lio ; F¿
n¡trt NXI¡f . ô f llìê'91 ¡tliilr¡,
Securl lles Act - gcimary
merket sharcs

S¡no-F.orest¡ Chan, Holsl€y.
Hyde, Mak,
Àtfaftin. Mun-ay, Wang,
Canaccord, CIBG, Crcdit
Suisse, Dirndeq Maiso4
Mcajll, RBC, Scotí+ TD,
Ee,Y, BDO,

¡tJ}fJ

Hyde, Mqlç Manln,
Munay, P. ûon, Wsng, l¡/est,
Canacco¡il, OBC Cædit
Suissg Credit Sui3sc
(US^), Dundøc, llaywood,
Maison, ft4c¡rilf , Merill-
Fc¡nc¡
Morgan, RBÇSborl4
TDUBù E&Y, BDO}
Pöyry, Pö.yry Forcsç JP
Murpgerncnt
lfor Junc à009 and Dec,

Bowtand;

P ø¡l XXIII óî tt a O ¡ I ø r 1 o
Securitie¡ Act- ptimw

Siro-Forei;t
lhvo bond issuosl

Sino'Foirst
[síî bondÌssuosl
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lIydc, Mak, Mertin,
Murray. Poor¡ Wang Wcst,
Chen, I.lo, Hmg lp,
L¿vrcnb¿ Es tatq Ma¡adin,
Wong.Y-eung Zhao,
Canaocorù, CIBC, Crcdit
Suis¡e, Cr.edi{ Suisse
(US?\), Þundeq Hayt¡,ood,
Maison, MerrÌll. Merrill-
Fenncq

Bowland, I{orElay,Horslo¿ Hyde, Mak,
Martin, Murra¡ Wang,

F*Y,BDO

Hyde, Mak,
Manín, Murray, Poon,
ÌVang Canaccor( CIBC,
Cr¿dit Suisss, Þunded,
lvfaison, Mcrill, RBC,
Scoti4 TD, E&Y' BDO,
Pöyry

Chat,
sha¡es- pnmary

Negligûh¡

Pô-yry,

Boûland, Horsley,

Woric.

msrkc! bonds

ñogliguicol

BDO, Danc of /¡r¡erico, negligenceJ
Nogl¡gettcc- pr¡mûry
matket bQndr

Negligonce S¡hö:Forst, Aidcll.
Bowland, Cha4 l{orsle¡
Hydq Märk, Martì4
Mur¡ay, Poor. W¡ng WesÇ
Chon; n{9, Bung Ip.
Lawrcoce,Estalc, Maradi4
lVong; Y.euhg Zhao,
Canaccord, CIBÇ
Credit Suisreo Credit Suissc
(USA), Dundcç,
He¡vood, MaisorL Mcnill,
Meníll-P,c¡ncr,
Morgan, ftBC, Scotia,
ÎD, UBq, E&Y. BÐ0,
PÖyrY, Fö)'rj FofÊst, JP
M¡Jlagement

PrDfcssional NegliBcaõe :CuiÊçforil, CIBq, eÈ'dll
Suisse, Crcdit Suîssc
(USA), Dundcc, Haywood,
Maison,
Menill. Mcnill-Fcnner,
Morgan, RBC, Scotì4
TD, uBS, E&Y, BDO,
PÕyry, Pöyry Forest JP
M¡¡raqeiirent.
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, Sccurílìes Acl- sccondary
Õntorfo

markst sharcs
Bowland, Chan, Horslcy,
Hyde.Mak, Martiq
'À{unay, Poon, Wang Wes!
Chên, Ho, HungJp,. . .

Lq\yrcnpê,Eståtq Ma¡adi¡,
\ilong, Young Zháa,
Ganaccord,
CIDÇ C¡editgui6c,
CrcditSuissu (uSA),
Dundee, ll¡yu¿so4 M¡ison,
Meritl,: Me¡rill-F¿nner,

:

Mais.on, lvterlll,

ManiB
Poott, WéstÌVang;

Wong,

Crcd¡t Sulsse

¡oiésL

Wang;
E&,Y, 18csq

q_bùr?,

N rgugulll n¡Isrepfesqt¡Eluon :

- stcondary market bonds

Lawrcnge Est¿tq Maradin,
$/ong, Ycung Zhao,
Canaccord, CIBÇ
Cfêdit Sulsse, ClEdit Suisso
(USA), Dundec,
Hayrvoo',( Maison, Menilf,
Mcnill-Fenncç
Morgor, RBÇ Scorí4
TD, UBS, E&Y,
BDO, Pöyry, Pöyry Foresq

Ncglige¡ioc: sëcondary
ora¡kct sl¡res

SÍno-FoÈst, Chan;i{orsley,
Hyde,Mak,
Martin, |vfu¡¿y, Ps6¡,
lVone, C¡nac¡Ð¡d. CIBC

[scc nqgligencg
. prufossiønal uogligcncel
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11. The PlainÉitrand Def,endant Correlatiop

L2201 In class actiotrs in Ontarío, for every named defendant there m.ust be a named
plaintiff with a caur¡e of, action against th¿t clefendant: Ragoonanan v. Ittperial Tobøcco

Canadø Ltd, l200gJ O,J. No. 4597 (S.C.J.) at pan.55 (S.C'J.); I{ug;hes v. Sunbeam

Corp. (Cønada) (2002),,61 O,R. (3d) 433 (C.4.) at para. 18'

l22ll As an application of the Ragoonanan r':ttle, apurchaser in the sscondary ma¡ket
oannot be the representative plaintiff for a class merflbe¡ who pruchased in the primary
markeL Menegon v. Phìlip Services Corp., [2001] O.J. ]Io. 5547 (S.C.J,) at paras. 28-30
afPd [2003] o,J- No. I (C.4.).

12221 Where the class includos non:-rosident class members, they mus! be represented
by a represeutafive plaintiff'that is â non-residenü McKenna v, Gammon GoId Inc,,20L0
ONSC L59I atparas. LOg,lI7 and I84; Currie v. McDonald's Restaur.ants of Canada
Ltd. (200s),74 O.R, (3d)321atpara.30 (C.4.).

ï2231 Koskie Minsky a¡rd Siskinds submit that Labourers v. Síno,Itoresf has no
Ragoonønan problerns. However, they submit that the other actions bave problems. For
example, until lvfr. Collins volunteered, there wâs no rep¡eseutative plairrtiff in Smithv.
Síno-Porest who had purchased sha¡es in the prirnary market, and at this juncture, ít is
not clea¡ that Mr. Collins purchased in all of the primary market distributions. Ivl¡.
Smith and À¡k. Collins rnay have timíng-ofçu¡chase issues. Mr. Smith made purchases

C¡edit Suisse, Dundee,
Mai$rl Merrífl, RBC,
Scotia TD. Ee,lBDO,

, Pðvrv
Slno-ForcÉq Chan, Honlcy,
Pmñ-

Conspiraay

Sulssq Crcdit Suissc
(USA), Þundce, Haywoo4
MaiÈon,: Mcrrill, Merrill-
Fcnner;Morgan, RBQ
Sooti4 TD.UBS, E&Y,
UOO. lilyry, Pöyry FôrssÊ

LIorsley,
Martin,

'rùtEsl,\{urg,

st.

CfBc, ftûd¡t
Suisse, Credit $úissc USA.
Dundce, Maiso¡,
Me¡rill, RBC, Stôtiq

Màk,Martin,
Poon,
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during 1:eritrtls when somc of thc Do{bnclants wÊl,e ilot involvccl; viz, l3DO, Canaccord
ÇlBC, Ctedit Suisse,I)undcg Maison, Meuill, RFC, Scotia, ancl'lD.

12241 Koskic Minsky alld Siskin(ls submit that nono o!'the representutive plaintiffs in
Nofthwest v- notcs iu tho primaty mru'keifbr the200i proñpcctqs
offcfing and rthutestmay have tinring isst¡es with rcspåct tõ theit
clalnr* agaln Managr eirt, [IBS,Ilny-woocl zurd Vofg"an,

12211 Roohon (Jc'ova's and Kinr ou's response is trrat thore are no Rugoonanøn
problerns ol uo iucrnccliablo Ragoctnunctn ¡lrobiems.

I2, Prospccts of Cel.tifiantion

P?q Koskie Minsky ancl fliskincls lì'¡rnecl pult of thcir argumcnt in f'avour of their
being selectcd for carrlagc in f9¡;1¡s of flre coritparativc prospãofs ol cer.tifìoation of thc
rival.ao-tions..'l'hcy subnrlttecl tlmt Labourars i. Sino-tzin,e;i w¿rs cr¡refully clcsignccl to
avoi{ tlto typloal,roud bloaks plac on ancl to
avolcl inel'ftclerroies ancl unprocluc t analysis
wottld tlot be iu tlrc irrtcrcsis ol'th loqks that
they roferred to was_ challçnges tq the j¡uisrliction of the ()nfar.io Court ovel forcign
olass mctnbors and'f'oreign defencl¿rtrts who have not ¿fttmred to the Orrtario Supcr.iîir
Corrrt oi'.ltrslloen s tetritoi'in I,i ur.isclictiort.

[227l Koskic Mlnsky arid Sls!írxls suburi
thcir ctaim.s orl È sÍngle nrisre¡lcsuttât¡on
negligent misréprescntation clalnr wifh nru
of tinre; (ly Jlalls i*o u pit fMiTþ is better to craft a clalnr llr ofccrtlfioa ciairns hchincl. They subniit of,
cano<l* ucceptecl that a rcprosontaflve plairrtiff is entitlecl oft
t¡otiotr to rnako tho{r' olalnrs tnore uurenable to class procccclingsl Rtlmley v. Bt ìtßh
Cofutnhict, [2001] 3 S.C.R. 184 at para, 30.

l?281 Âlthoug!. íltníth v. Síno-I?orcst is cvcn rnorc focu.secl flmr Lctbou.ers v. Síno-
Foresl, Koskie Minsky and Siskinds stÍll submíf th¿t their. approach is bcttor lrccause
SmÎth v. Sina-l'bt'ø,r/ goss tc'¡o lìtr in outting out thc bonclholclcis' claims aud thorr loscs
foq¡5 þy extentlltrg its t¡l¿rims beyoucltho rclcase of rhe Muclcly'Wrrters R"port. '

VZ.gl Irr any oyont, Kqskle Mírrsky ¿rncT Siskincts restis bcttcl becau¡se the nanrecl plaintiffs arc ablo to law
claims Hgainst all of thc narnccl defenc'lants, whl thoplaintiffs in thc other octíons, who rntry have Ragoon.anør problcms ot lto teual¡le
clairns against sonre of flre namcd clcfciclants, rur.iher, I,cúit¿ret.s rttg,*rriJ-i, bettcr
bet¡ar¡se of a morc fgcyqscct altptoach to rnuxirni'¿e ok¡ss recovcry whilc avoicfing the
costs and dclays inevifatrly linked with motio¡s to st'iko.

12301 Ifim Orr sulllnits that i(s no,rÈ cotnprelrensive approach, whcrc thcrc are nrore
clcfcnclant pa{'ties turd expnnsive tort clairns, is prcfcrahìe ø ¡,rílrorn.ers v. Síno-Forest
aÍú ,hnìth v. Sino'li'oresf Kirrt orr ,sub¡rrifs tirat it <loes not shirk asscrtinj Liuf*,
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because they may be difficult to litigate and it does not abarrdort class members who
may not be assured of success or who cornprise a small portion of the olass.

lZ3Il Kim Orr submits that Northwest v. Síno-Forest is comprehensive and 
-also

õohesive and corresponds to the factual reatity. It submits tbat the theories of the
competing astions do not oaptrne the wrongdoing at Sino-Forest for whích many are

culpable and who should be held responsiblo. It sub¡¡r^its that iæ approach wi.ll meet the

challenges of certification and yield an optimum reoovery for fhe il¿¡ss'

12321 Roehon Genova submits ttrat Smithv. Síno-Foresf is much more cohosive tbat
the other aotions. It submits that the more expansive olasq. definitio¡is a¡rd causes of,

actìon ìt Labourers v. Síno-Forest and Northwest v. Síno-Forest wilf present serioUs

difficulties relating to manageabílity, preferability, and potential conflicts of inferest

amongst class members that a¡e not present ín Sníth v. Sino-Foresf. :Roohon Genova
submits that it has developed a solid, stráightforward tleory of tJre case and made a
great deal of progress in unearthing proof of Sino-Forest's wrongdoiag.

G.i

1. Intr:oduction

-....:12331 With the explæration that follows, I stay Smíth v. Sîno-Foreil ¿rnd" Nortlrwe$ v.

Sino-Foresl, and I award ea:dage to Koskie Minslcy and Siskinds ir Ldþourers v, Sino-
For¿st. In the race for carriage of an, action against Sìno-Foresf, tr would have ranked

Roohon Genova second and Kim Orrthird.

t2341 ïhis is not ån easy ilecision to make because class merrbers would probably be

well served by any of the nval law firms. Sueces$ in a ear,riage motion doçs not
determine whioh is the best law flrrn, it deteirmines that having rogard to the interests of
the plaintiffil and class members, to what is fair to the defendaatq, and to the pollcies
that underlie the class actions regine, there ís a coËlstellati'on of factors that favours
seleoting ono firrn or gror¡p of fitms aS the best choice for a partícular class action.

12351 HaVing fegard to the constellafion of factors, in the circumstan0es of Úds c'ase,

scveial factors are ueuEal or noa-deterniuativo of the choice for carriage, In this group

are: (a) atkibutes of class counsol; (b) retainer, legal, and forensie resources; (c)
fundihg; (d) conflicts of intereqt; and (e) the plaintiffand defendant cor¡elation.

Í2361 In the cass at bar, the determinative factors are: definition of class membership,
defrníti'on of class period, theory of the sase, causes of action, joirrder of defendants, and
prospects of certifi cation.

12371 Of the deterrninative factoËs, the attributes of the representative plaintiffs is a

standalone facto¡. The other detenninative factors a¡e interrelated a¡td concern the rival
conceptualizations of what kind of class acfion would best serve the,class members'
need for access to justice and the policies of faimess to defendants, behaviour
modiñcation, and judieial economy.
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I?,JBI Below, I witl ürst discuss the neufral or non-deter¡rinative factors. Then, I will
discuss tlre determinative, thctçn. After discussing the athibutes of the representative
plaintifts-, I will discuss the related factors in two $oups. One group of'related factors
is abor¡t class mernbership, and the second g¡oup of factors is about the claims against
the defendants.

2. Neptral or Npn-D.¿terminafive Factors

(a) Affributes qf Çl.flsq_Ç-ounsel

[2391 In the circq¡qsta[ces offhe cases atbar, the attributes ofthe competing law firms
along with their associatíons With prestigious and promiaent /{merisan class action
fìrn¡s is not detprrnÍn-ative of c. ar.riage, since there is liitle difference aruong the rivals
abouttheir suita'bÍiity fiir bringing apr^oposed class action against Sino-ForeJ.

V40l W1å fespest to the atbibutes ofthe law firms, although one might have thought
that Mr. Spencer's cal.l tq the bar would diminish tlie rislq Koskie aad Minsky and
Siskinds, parfraularly Siskinds¡ raised a question about whethei Milberg rnight closs the
line of what legal services a foieign law firn may provÍde to the Onta¡io lawyers who
are the la$¡yers of recordn and Sütinds'alluded to the specte of violations ofthe rules of
profession4i condrrcJ and perþps ihe evil of champeriy and maihtenarrce. It suggêsteri
that it was unfair to class members to have to bear dris rísk assoeiated wiú ttre
involvernent of Milbergr,

Í,24tl Howefor, a1:f}tis.,juûOfure, I,,have no reason to belìeve that any of thq competing
law fi¡ms, all of which have associatioru wilü ncitabieAmerícaå class action firms, wiù
shirk theii resdonsibilities'to contîol the litigation and. not to condorle breaohes .of tlre
rules ofpröfEssioual conduct or tortious conduot

(b) Retaine4. LçgaI. and I'o¡ensicR€sources

12421 The circur,istances of the retai¡ers and the initíatíve shown by the law fi.nns and
their effo¡ts and resou¡ees expended by them a¡e also not deterrnin¿tive factors in
deoiding the carriage motions in the case al bat, although it is an enormgus shame that it
may not be possíble to share the f¡uits of these efforts once caÍriage is granted to one
action and not the otbers.

12431 As I have already noted above, the aggregate expendíture to develop the tactical
and strategie plans for Iitigalíon not including the cosß of pre¡raring for fhe carnage
motion are approximately $2 raillion. It seems that this effort by tho respective law
firms has been fruitftl and prodqctive. All sf the law finns claim that their respective
efforts have yiel4ed valuable i-nformation to advance a claim against,sinoforãst and
others.

12441 AII of tlie law firms were quickly out of the starting blocks to initiate
investigations about the prospects and merits of a cl.ass action against Sino-Forest. For
different reasonable reasons, the statemenÍs of claim were filed at different times,
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1245] ln the case atbar, I do not tegatd the piority of the cornmencement of the

äotions as a meaningful factor, givon that from the publication of the Muddy Waters

Roport, all the firms responded immediately to explore the m¡rits of a class action and

given Aat all the firms plan to amend their original pleadings that commenoed the

ãctions. In any even! I do not think thal a carriage motion shouLd be rsgarded a¡¡ some

sort of take hóme exam where the competing law firms have a deadline for delivering a

stâtemeûtof claim, else mmks be deductød,

(c) F'undine

8246\ h my opinipn, 4nother nondeterminative factor ís the cfucu:ristances that: (a)

the representati9e plaintiff,s in Labourer$ v. Slno-Foresf ma¡ apply for court approval

for third-party fun-ding; (b) th6 plaintiffs in Northwest v. Sino-Forest rnay apply for
coUrt appiovat for third-prlrty funding or they rnay apply to fhe Class Ptooeedings Fund

to be piôteoted from *ädvã.r" costi awa¡d; (o) Messrs. Smith and Csilins h Stnith v-

Slno-Forest nray apply to the Class Prooeedings Fund to be proteoted from an adverse

costs award; anA (¿) each of the law fi¡ins have respectiveþ rurderfaken with their

fespective clients to indenrniff tbem f¡om an adverse costs ayard:

lZ4?) In the futute, the court or the Onta¡io Law Foundation,may have to deal with the

ñ*di"g requests, but for,p{esent purposes, I do not see how ttrese pfospects shoultl

make ã cfifierence to deciding carriage, altliough I will have sornethlng more to say

below, aböut, the, significãnce ôf tlre stâte of ,affaäs 'hat clients yitn lttq Íêsôurces, of
Laboulers'Fund¡opaatingEnginoersFun4,Sjundc¿{P-FondeaBCInvesünent'
B.âtireate, and Northwest would seek an indemnity from their respective class counsel.

l24Sl In any event, in my opinion, st'anding alône, the ñ¡ndiry sÌÉuation is not a

ãetendihative factor to car¡iage,.alth.ough it may be relevant to o{ber factors that ate

discussed below

fd) Conllicts of fnterest

l¡4gl lilthe circu¡rstances of the case at bar, I also do not regard conflicts of interest

as a determinative factor.

t251l I do nOt see how the fact that Northwest, Bâtl¡ente, and BC Investments made

their investments on behalf of others aud allegedly suffeted ao fosses themselvos creates

a conflict of interest. It appears to me that they have the same fiducíarj'responsibilities
to their members as do Labourers' Fund, Operating Engineers Fund, Sjunde AP-

Fonder¡ and Healtheare M'anitoba.

l25ll Northwes! Bâthente, and BC Inveshents we¡e the investors in.the securities of
Sino-Fo.est and although thore may be equitable or berreficiâl ormrers, undsr the

copmon taw, they suffered tåe losses, just líke the other investôrs in Sino-Forest

securities suffered losses. Thp fact that Northwest, Bâtirente, and BC Investrnents held

the invesûnents in trust for their membets does not change the reality that they suffered

the losses.
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I?521 lt is allegecl that Northwest, Rätilerrtc, ancl BC hrvestrnents, who were involvccl
in corporate, gfvetrillcc ¡rtattcr$ assooiatccl with Sino-Forest, failocl'to pru¡rer.ly cvaluate
thc risks tlf itrVcsting i¡r Sino'Ftllest. Basccl on fhese allegations, lt is subrníttecl that they
havc a conflict of intercst. I clisagr.ee.

l;,?531 F}wiug rcgarcl to being that cl in a
colpo,:¿tte shell garnc tha[ it strikcs ur iously
specula(lve allegation t<> u as being if the

s have no claim agalhst No.rthwcst, Rôtilerrte,
u, it wonlcl bo by the menrbcr.s ol'Norilrwest,
not nrcrnbors OI'dre olass suing Sltro^Forcst,
lirn agalnst North.¡i¡est, I3Êtil'otrte, urd ì3C

I¡rvestincnts llrlt huve a comffon interest in-pur.suing Síno-I¿orest urrcl ¡re othor.
defenclants.

ï254J Fruthcr; ít ls argunble that Koskie Minsky ancl Siskirrcls aro lncorreot in
íonal de retruítc
tlrc Superior Clou
tlsè therç uright lro

[255:l II ap,peûrs to ¡nù å did 'ot appolnt Bôtir.e'to as arcprcsenlatlve piaintiff fbr notion in euobec *-r-;;;:; adlon,
'l'here Ìvere sorno slnrllarit at b¡¡r, insofar u, it *o* ,,;-;"ti;;;ilnst a
lollgr?lioll, Manulllb, air.cl its:of,flrceru antl dír'ectors for.mlueprcsentations.anct failunetofulfill dlsolosure'oblïgations nucl!¡¡ecyritics law. hr th¿t *i"iioo, tho p6wolal k'owleclgc
of tho investors wag ír lhoror'.i¡r tricir crainrs ogainst Mannrifo, ancl Jistice sotaovicla felt
that sophisticqfÈd itrvestotg llko Râtirente, cãutcl noú be trertecl o¡r thc .sanre footi'g as
tho average i¡rvostor, ,It was i' tllat context flrnt srrc concruclecl th$t thcrrc wa$ An
rtllpesr€nco of ¿r confliot of infcrost botween Bâtlrc¡rtc ancl the ck¡ss nre¡nbcr,s, 

--

12561 In thc caso at t'rar, howevei.,-particular.ly fbr flre statutory claims wherc rcliancc ispresuurcd, ther.e is tto re$son to clìf'fbrentiate ots
ho djf(brerrce tecl
at iudiviclual i rca
gets that frat.

12571 A¡rothcr allcgecl corrlliat co¡rccrns the lbcts thnt BD6 Canacla, w¡io¡ is nor a
<lefcudant, is tlre truditor of Laboulers' Funcl, ancl l(o.skio Minst y ;d IJD¡t ì:anacla
have wofked togethcr on sevettl mntterg. 't'irc.se olïcumstarrces aro not corrfliots of
interest. Thctc is no leason to think that f ,atrourrtr' Fut J o,r.l rcoskie H¿iiror./"î" g"ing
to pnll thcir'lrrrnches against lJDo ol: woulcl havc any roafierl to clo so.

PSgl. Finally, tutnlng to the rnajor allegecl co¡rflict bctwccn the trondholctels ancl theshaÌchoJclel:s, s¡reuking gqrcrally, fhe allegccl conflicts of interesl iltr,¡*" the
bondhoklers that invo.sfod Ín siuo-Forcst ancl the shorsholclers fhat investecl in sino-
Forcst ariso becntlse the bondhotclots ltave n causc of acf ion in clel¡t iu o¿àitiõn to their
cûuses of astion based lrr tort ol statutory misropresentation craims, wlril{ in cåntrast,
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the shareholders bøve only statuÉory a¡rd oornßron law claims based in
misrepresentation.

P59'l There is, however, withín the context of the olass action, no conflict of intcrest.
In the class actiori, only the misrepresentation claims are being advaneed, and there is
no conflict between the bondholders asd the shareholde¡s in advanôirrg these elaims.
Both the bon4holders and the, sharehqlders sçek to prove that fhey were deceived iR
purchasÌng orholding ou to their Sino-Forest secudti€s. That the Defendane may have
defences associated with the terms of the bonds is a problem for the bondholders but it
do-es qot plaoe them in a conf,lict wíth shareholders'not confronted with those speoial
defonces.

12601 Assuming tbat the bondhoJders and shareholders sueceed or aÍe offe¡ed a
settlemen! there might be a disagreernont between them about how the judgrrrorrt or
settlement proceeds should be. distuibuted, but ttrat conflicÇ which at this junchre is
speoulative, can be addressed$ow or leterby constituting the bondholde¡s as a subcl¿ss
and by the cou¡È's supervisory role in approving settlements under the Class
Proceedings -,4c1, I 99 2.

[261J If there are bondholde¡s that wish orrly to pwsue thoir debt claims or who wish
not to pursue any claiÉ against Sino-F'orce or who wish to have the bo¡rd trustee pursue
only,the debt cl.aims, these.öondholders rhay opt out of the class proceeding assuming it
is certÌfied.

Í262J If there is a bankruptcy of Sinq-Forest, then in the ba:akruptcy, the positipn of
the shateholders as owhen of equity íe differenf than the position of the bondholders as

secu¡ed credítors, but that is a natural oourse of a baoknrptcy. That tlrere are cteditors'
priorities, outsids of,the class actior¡ does not rnean that, within the class action, u'here
the bondholdeis and the sharehold.ers both claim damages, i.e., unsecured claims, there
is a oonflist of ínterest.

12631 The alleged confl,ict in the çase at bar is onflict of
interest that was identified in Settìngton v- IuIerc O,J. No.
379 (S.C.J,), wherg for sevenal rèasons! the Merchant Lew Fir¡n was ,not granted

carriage or peruritted tp be pa¡t of the consortium granted carriage in a pharmacëutical
products liability olass aotion agalnst Merck.

12641 In Eettingtor,tt orre growd for dis.qualifi.cation was that fhe Merchant Law firm
was counsel ín a securities class action for dÍflerenJ plaintiffs suing Merck for an
unsecured claim, If the securities class aotion claim was successful, then the prospects
of an unseoured recovery iu the products liabilþ class action might be irrperiled, In the
case at bar, however, withîn the class action, the bondholders a¡e not purzuing a

different cause of action ûom the shareholders; both are unsecured creditors for the
purposes of their damages' claims arising from rnisrepresentatiofr. IÇ ín other
proceedings, tlre bondholders or their kustee zuocessfully pursue recovéry in debt then
the tlreat to the prospects of lecovery by the shareholders arises in the [ormal way that
debt instruments haye priority over equiÈy instruments, which is a normal risk for
shareholders.
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[265] Put shortl¡ alfhough the analysis may not be eas¡ t]rere a¡e no conflicts of
interest betrveea the bondholde¡s a¡d the shareholders within. the alass agtion that
e¿nriot be handled by establishing a subclass for bondholders at the time of eertification
or at thetíme a settlement is contemplated-

(e) The PlaiXrtiff and Defend¡nf ConetaJion

12661 It Rqgoonanan v. I,mperìal Tobacco Canøda Ltd., e000),51 O.R. (3d) 609
(S,C.J.), in a propos
Tobacco, Rotlunans,
the mal¡ufaoturers had nqglige.ntly des
"fhe sâfe." Mr. Ragoonahan'sìparticular , which
was tho manufactt[er of the cigarotte that was the
oause of afrre atMn. Ragoonariarr?s home. Mr. Ragoo:r. anan did nothave a claim aþainst
Rothirians or JTI-MacDonald:

L267J In' Ragoonønan, Iusrice Curnming established the principle in Onrario class

^Êol 
law that thete cdnnot bç a cause of aotion against a defen¿int without a plairrtiff

who has,tha! eausc of
plaintiff,with a:sause
express.ly endorsed by thq Corut of .{ppeal

Q0V),,61 o.R. (3de) 433 (c.4.)'at paras; l3-lB, leave to appea!. ro s,c,c. refd (2003);
224D.L:R. (4th) vü.

Vøgl It shsuld be noted, horile-ver, that in Ragoonanan, Justice Cumming did not say
that the¡e must be for every separafe cause éf action againsr a named ?efendant, a
named plaintiff. In other wotds, he did noi sa.y tbat íf some slass members bad cause of
T{oo-¿ agairlst de&adant X and othor class rnembers had cause of action B against
defendant X that it wa¡ necessary nat thore be a named representative plaintifffoiUo*

e of action B v. X. It,was arguable tlrat if the
& theu he or she could represent others wjfh

a deb¿te about the scope of the Rggoonanan princþle,
d in the naüow way, jùst suggested. pfovidcá thatlhe
or he¡ o\ryn,cause of action, the represe.ntativo plaintiff

cân âssort a oause of action against a defenda¡rt ort bebatf of other olass memberj that he
or she does not assert personally, provided that the causes of actíon all sha¡e a common
issue of law o¡ of fact: Boulanger v. Jofanon & Johnson corp.,Izoozil o.J. No. 1075
(s.c.J.) at pæa. 22, lsave to appeal gante4 lz0o2l o.J. ño- ãtgs (s.c.¡.), varied
(2-00_3), 64 o.R. Qd) z0_! ej".-ct) at paras. 4t, 48, varied l2oo3J o.J. Nò. 2218 (c,A.);
{eøley v. Lakcrtdge tlealth corp., [2006] o.J. No. 4277 (s.c.r); Møtoni u. 

'c.¿s.
Interactive MuJtímedia Inc., 12008J O.J.No. 197 (S.c,J.) atparas. lr-77; T/outaur v.
Pfizer canødq Inc., 120081 o.J. No. 3070 (s,c.J.); Dob,b¡e i. arcttc Glacíer Incofie
Fund, 20ll ONSC 25 at para. 37. Thus, a representative plaíntiff wifh damages for
personal injuty can claim in respect of dependents with derivative clair¡s ptouidãd thut

I
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tlre statutes th3¡t llreate the derivative causes of action are properly pleaded: Voutoar v.

pfizer canada Inc., st4tra., Boulanger v, Johnson & Johnson corp., s14)rd.

[270] As noted above, in ttre case at ba¡, Koskie Minsþ and Siskínds submit that

Labõur"rs v. Sínoi-Fore¡f has no probie.m with the Ragoonanen princiBtre and that Smílh

v. Síno-Foresf and especially the mord elabo¡ate Nortlzwest v. Sino=Fotest confront

Ragoonanan problems,

12717 For the pur?oses of fhis carriage motion, I do not feel it Ís necessary to do an

analysis ¿bout the extent to which any of the rÍval actio¡s are complialrt with
Ragootzønan.

Q72I Î.he Ragoonananprobltrmi 9f Mr. cotlins ln
Smm u Sínp-Fere,$ tg sue. fqr is an examplg
aszurning th¿t Mr. Srnith's own claims against the defendantq do not satiqfl the

Ragoonãnaa principJe- Therefore, I do not regard the plaintiffaiid defendant co¡relatÏon

as ¿r dçterminaÏive factor in d- etermining oarriage,

Í273J It is also conyenïç¡t here to add th
Superior Court's jiuisdiction over foreign
are a detetminæive:fabtor to pioking one ac

v. Sino-ForB^yt ha.s the pote.ntiâ,l to,athaot more jurisdlctional challenges but standing

alone that potentìal is not a r€ason for disqualifying Norfhwest v. Síno'Forest.

3.

(a)

t2v4tlturnnowtotbedeterminative.faatorsthatleadFetot}reconclusionthat
i*iagøshoìrld be grærted to Koskie Minsky and Sisklnds in Labourers v. Sino-Forest.

12751 The one detenninative faotor that stands alone is tbe pharacteristics of the

ðanAiøtes for representative plaintiff. In the case at bar, this is a toublesorne arrd

maybe a profound determínativê factor.

l2't61 Kim On extolled the virtues of having its clients, Nor,thwesq Bâtirente and BC
.investments, which collectively manage $92 billion in assets, as candidates to be

repres entativo p laintiffs.

tZ77l Similarly, Koskie Minsky and Siskinds extolled lbe virtues of having Labou¡ers'

Fund, Operating Engineers Fundo and Sjunde AP-Fonden as cartdidates for
representative plaintiff, along wilh the support of major class

Manitoba. Together, these partíes to Labourers v, SLno^Forest

$23.2 billion in assets. As noted above, Kosftre Minsky and Sis

their clíents wexe Dot tainted by inVolving themselves in the gover'nance oversight of
Sino-Fores! which had been lauded as a positive factot by Kirn Orr

l27Sl As I have already discussed above in the context of the discussion about

oonflicts of interest, I do not regard Bâtirente's, and Nofåwest's intergst in corporate
govemance generally or its particula¡ efforts to ove¡see Sino-Forest as anegafive factot.
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lZ]91 llowevcr; what nray l:e u negative facto
oll these ourdiclatcs fbr repre.sentativi plaintiff I
Iìnanciul Jroft, thcy lrcccl the Clq:t; pràcccclings
the litigution playing ficlcl or.thal (hey neecl an
to an adverse costs awzu.d,

[280] Although tlrcso calldidutes for rcprcsontative plairrtiff woulcl scom [o have
adequate t'çsourccs to litlgrrte, thcy seenr to bc sccking to 4se u olass action ¿ìs ál irleüus
to +'ecufÈ Hn indc¡rurity tì'onr olass oounscl or a thirctjarrty funrler for any oxpo$¡trÈ to
cost$. If tlrey atc gonuinely serions abont pmsirlng the clefencla¡its ta obtein
contpensution foÌ thcir',r'espective nrernbcrs, they woll¿ also sccm to lle pri're
cylti{ges to opt oul ol'the ulÊ¡ss prucccding il'they ûr'€ ìrot selcctc<t as a reptoslltaiive
plaintiff,

oltrss procccclings regltue wos designccl fol,
nborlrels'li'ust or Norltrwest. IIe refc¡rccl to
of I99S,legislation ln tho Unitecl Sratcs that
s to es nluss actions by
ions nnsn,,lcacfcrship
tl¡is scouragc what arè
lcss .ocur.lties oLus actions Ërn,tght lry
ot¡talli veiy remi¡ì¡erative nr¡lsffircC value

nrelitolious claims,

12821 I was tolcl that the Anrelicau logislators thought that appointing rr leacl plui¡tiff
o¡r tho basis of lÌnun<¡Íul intctcst wouldãnsr rar irititutíon*i platntitrtir *itl, 

"lp"rti*ond roal lìn sts in tho integrlty of flre ¡uarkct woulct
Iawyers, S ,dtu el CiE,-Slg F.3cl l2l (U.S, ct281Tclt 003), F',ñupp.2cl, 2003 WL 4 02799

ùl1,2, D.I'I. Wcbbo¡ï "The Plight t¡f the Inclivictuni Invesíór hr Securitics Class Äctlons,,
(2010) NYLJ f ,aw ¿¡nd Eco*omics working papers, pur.a, 216 at p.7,
[283] Mr. Rochon pointed out llx¡t the litigation cnvl{onmelrt is cliffercrt i' Canada
ancl Ontarlo and thät the provinces havo tak

lishcd g
pfoco$$
ld, coutr

XXül.l of the OnÍctrio Sean,ities tcl, See Alnslíe v. CV ,lbchnologle.r Inc. e00g)93 (.),R., (3d) 200 (S.C.J,) at pnm.s, 7, t}-t3.

-t2841 In hls factum, Mr.Rochon eloqncntly atguecl th¿t inclivirlual invcstors victlnríze<lby securllios fi'attcl shotld havo a vitce in clirecting class actions. Nfi.. Smiflr lost
approxirnatcly hal.t'o.f his invest¡nent forhrnc; ancl acco-rclíng to Mr. Rochon, Mr. Snlltlris an lndivíduul investor who is highly nrotivated, **rì" un actlvo l:ole, aúcl w¡¡nts to
have rt voice in thc procceclìng,

12851 While I was irnp. rcssccl by Mr, Rclchorr's rugumcnt, it clicl not take me to flre
couolusio$s that thc attfibutes ol'the institutionat cancllclateí tbr reprer*rüoti* pfointifrin Lahouterr¡ l. Sìno'Forest and in Norlhveil y, Síno-Ft¡rosr wlicn .ompuro,l to the
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at{ributes of Mr. Smith should disqualify thê institutionai candidates ftom being
representative plaiirtiffs or bo a determínative factor to grant oarnage to a rro¡e fypioal
representatíve plaintÍfflike M¡. Smilh or N4r- Collins.

[286] I think that it would be a mistake to have a categoncal rule that an institutional
plaintiff with the resources to bring individual proceedings or the meeins to opt-out of
class proceedings and go it alone shouid be dis.qualiñed or discouraged frorrt being a
representative plaintiff. In the ølase at bar, the expertise aad participation of the
institt¡tional irrvestors in the secuFities rnarkeþIace could contribute to the successfül
prosecution of the lawsuit.on behalf of the class members.

f2871 Although lvfr. Smith and M¡. Collins might lose dreir voipe, the,y might in the
oiroumstances of this case not be best voioe for their fellow class members, who at the
end of the day want results not empathy from their tepreseutative plaintiff and class
counsel.

[288J Access to justíce is one of the polícy goals of thÊ C/ar,r Proceedlngs Act, ]992
and although it rnay be the case that the fustitrúional ropresentative plaintiffs want but
do not need the acceÈs to justíce provided by the Act¡ tlrey are ptusuing access to justice
in a way that ultimatel5' benefits Mi. Snrìth and other olass mernbers should their actions
be certified as a class proceeding,

{2891 On these ¡nâtter€, I agree. with what Justice Rady said in McCann v. CP Shíps
Ltd,V909IOJ, No. sl82 (S.cJ.) atpæas. 104-105.:

104. I rsc to jusiioe qoncorn class is
comprísød with targe ctaims. for¡nd in
Abdool u ent Lrd. (1995), 2 ldaver J.

made tlre following observation atp.473:

As a rule, certificatipn should have as its rool a number of iñdividual claims
which woulil otherwise be economically unfeasible to pursue. \4/hile nOt

neoêsçarily fatal 10 an qrder for certification, tþê absgnce of fbis important
undarpinning rvill certainly weigh in ùfie balance agains't sertif¡oation-

105. Neverthele$s, I aln satisfied, on the besis of the recqrd before me tJrat ,fhg individua-l
claims a¡d those of suiall coçoratíons woutd líkely be economibally unfeasible to pursue.
Furthçr, there ís no good principled reason that a large corpotation should not be able to
avail ilself of the olass proceeding mechanism where the ot$er objectÍves are met

1290I Anothe¡ gdal. of the Class Pro'ceedíngs Ac\ 1992 ís judicial eeonomy, and the
avoidanse of a multiplicþ of acfions. llowever, the Act etrvisions a muitiplicity of
actions by perrnitting class ¡uembers to opt-out and bring ttreir own action against the
defendants. Howevèr, there is a:r exception, The only class member that ca¡urot opt out
is the representative plaintifl and in the oircumsta[ces of the oase at bar, one advarrtage
of granting carriage to one of the institutional plaintiffs is that they catrrof opt out, and
this, in and of itself, advances judicial economy.

lZ9lI Another advantage of keeping the instihtional plaintiffs in the oase at bar in a
class aotion is that the institutional plaintÍffs ate already to a large ertentrepresenfal.ive
plaintiffs. They are already, practically speaking, suing on behalf of ttreir own members,
who number in the hundreds of thousands. Their members suffered losses by the
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invesünents made o.n their behalf by BC InvesÍnents, Bâtirente, Northwes! Labou¡ers'
Fun4 Operatír,rg Engineers Furd, Sjunde AP-Fonden, and Healthca¡e Manitoba. These
pseudo-class rnembers are probably better sçrved by the court case managing the class
actíon, assuming it is certified and by the judicial oversight of the approval process for
âny settlenents.

12921 Thesç thoughts IEad me to the conciusion that in Éhe ci¡cumstânces of the case at
ba¡, a determin¿tive factor that favouts Í,abowers v. Sino-Forest urtd Iíbrthwest y. Sino-
Forest is the athibutes of their oandidates for represeütative plai¡rtiff In rhis regard,
Labourers v. Slno-Foresllas the Íi¡rther að.vøntage.that it also has Àlr. Grant and Mr.
'Wong, rvho a¡e indívidual in¡'estors and who can give voice.to the inteiests of simitarly
sifuated class members.

(b)'

1293) The first group of interrelated determi¡rative factors is: def,¡nition of class
membership a¡rd dgfi¡ifion of elæs period. These faotom concem who, aurong the
investors in: Sino4orest shares and bonds, is to be given a ticket to a class action
titigation.traìn that is desig¡red to take them ig the coùúãfju-stiee.

12941 Smìth.t. Sino-Fore¡f offers oo tiokers to boodholders.beeause it !s submitted that

9) tn" bondholders will fight with the shareholdcrs about sharing the spoils of rhe
Iifigation, egpecially because the bondholders have priority over thê sharetrolders and
secured and protected gJaims ín a banlcruptoyl 0) .the, bondholders will fight a:rrong
themselves about a varìety of matters inolu{!4g whéther it would be preferable to leave
it to their bond trustçe to $ue on, their ooll,E-çtive behalf to collect the debt rather than
Prosecute a class acdon for air unsgcured claim for danrages for misrepresentafion; and
(c) ti misrepresentation aotiou by tho bondholders against sorne or all of the defendants
may be precluded by the ter¡ns of the bonds,

[295] ln my opinior¡ the bondholders should be irtcluded as class members, if
neo€ssary, with their own subclass, a.nd; thúS,. ¡Smift? v. Síno-Forest does not fa¡e well
under this group of inter¡elatêd factors. As I explained abðvq I do uot regard the
rnembership of both sha¡eliolders and bondholders in the class as raísíng
insurmountable conflicts of ínterest, The bondholders have essenfialiy the same
rnisrepresentation claims as dp the shareholders, and it makes sense, particularly as a
matter of judicial economy, to lrave theit olaims litigated ín the sanre proceedÍng as the
shareholders' clâÍms,

[296J Pragmatically, if the bondholdeis are denied a ticket to one of the class actions
nq\ry at the Osgoode Hall station becaûse of a oonfliot of interes! then they could bríng
another class action in which they would be the only class members. That class action
by the bondholders would raise the same issues of faot and law about the affai¡s of Sino-
Forest. Thus, denying ûre bondholders a tickst on one of the two class actions that has
made roorn for thenr would just enoourage a multiplicþ of litigation. Ig is preferable to
keep the bondholders on boa¡d sharing the train wift any conflicts being managed by
the appointrnent of separafe class counsel for the bondholders, who can fsrm a subelass
at certificatioo or later assuming that certification is grantcd.
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ndholders who do not want to get on the

s action assuming it is certified. That the

esentation claims of the bo.ndholders is just

onfront, and it is not a teason to 'deny them

t29SJ In Caputo v. Imperial' Tobaçco-,Ltd. 12004J 
O'L'-Io' 299 (S'C'J')' Justice

W-ioËfo, as hË then *.r,-¡oæ¿ at para, 39 thatthete is a diffe¡ence between restrioting

the joUáe, sf causes of Áction in oider to make an action.more araenable to certification

and res*icting the number of class me¡nbers in an action for which certification is being

soughl He stated:

Althouglr 3 S.C.R- 184 holds that the plâi-ntiffs oan

aÍbítr"r-ilv ed ín order to make a proceeding moreamenabte ä,iîiff'i"ffiäiffiiîïi"å'fJiäå*
le to certificatron by suggestihg ar6ifrary

clea¡ tÍat thç onus falls on the p
r"m.ilUy;¡*"i"ty" ¡,rt withoui itraql exclusion toaehìeve that résult""'

sú is more accomrnodating; irrdeed' it is tbc

shareholde¡s to board the class action fiaÍn'
tlre class
are also

areholders is thæ found iyr 9míth y. Síno-

Forest.

t300] To be blunt, I found tJre rationales for shorter olass periods ín Labourers v' Síno-

forirt a*d,Norrhwlest.y. Stno-Forest somewhat paranoid a9 if the plaintiffls were- afraid

tbat the defendants will attact tlreir ¿lefinitions fot over-inclusiverless or for making the

ks may coms, but I sge nþ reason for the

leave at the statíon without tiokets some

all of the shateholders would be covered by

bourers v. Síno-Forøsf, then the defendants

od may not bo worth it. If flrey are inclined

of rurmanageability or the class astion as not

er cless period definition will likely be

peripheral to the nrain contest.

ass period þeyond June 2, 2011, when the

proÚlem. Put shortiy, at this jruroture, and

ave to sa¡ I agree with Rochon Genova's

end date for the sha¡eholders.

[303] If I arn correct in this analysis so far, where it takes me is only to the conclusion

in"t tn" best class period definition for shæeholde¡s is found in' Smíth v. Síno-Forest. Ít,
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howcver, does uot tzke me. to lhe conclusion that carriage should be granted. to Smíth v.
Síno-Forest Subject to what the defendants may have to say, tlre class defrnitions and
class period i¡ Laboure.rs v. Sìno-For¿st and in Nortltwest v. Sino^Forest appeat tn be
adequato, reasonable, ceftifiable. and likely consistent wíth the coûrmon isrnre".that will
be forthcoming,

1304j s
questíOn
includes
Foresl o not to gtant carriage to
Labowers. My answer to mygwi questi since it iI still poiritt. to
arnend the class definition so thæ it is not

(c)

['.ff], ff"å:î,i* theorY or the cæe'

is my opinron, that ü;ïf.3-l"SJffi#
putatíve cl4ss rnem íth v. fiíno-ltorest and Northwest v. Sino-
Forest and grZurting Síno.FOrest,

l30q} .In P.plyi+g tnu abpvE faql-ors; I.begur herp wlth the obvious poinr rhat it rvoutd
not be in the interests of Íle prrtative class membe¡so let alone not in-ttlreir best interests
to grant aalfiage to an action that is unlikely to be certìfied or thaq if certiired, is
unlikely to suceeed. It also seerns obvious that it wo-uld bç rn the b¿st iiteresæ àicías,
membçrs to grant carriage to the action th
successfu[ at obtdining accqss tb justice
ha¡med class membors. And it also seems
would be in fhe best inte¡ests of class
consistent with thg policies of the Class proceedíngs Å.çt, 1992 to grant earriage to the
aotion thaÇ to bor¡ow f¡om rule 1.04 or the Rules of Civìl Procedire secures;he just,
most exþeditious and least expensive determination of the dispute on its merits

, however, amajorproblem in apptying
go very fa¡ in determining tbe mattors
A carriage motion is not the time to

critería for ceri;ification or whether it ì¡/ill
ultimately provide redress to the class members or whether it would be the preferable
procedure or the most expedÍtíow and least expenslve procedure to resolve the dispute.

l_308] Keeping this caution in nrind, in rny opinion, certain âspects of Northwe.st v.
Síno-Foresf make the other ac-tions preferable. In this regard, t ma tne;oinder of some
defendarrts tô Northwest v. Sino-Foresl milJly troublesome.

[309] Msre seriorrs, i¡ Nortltwesl v, Síno-Forest, I ftnd, the employment aûd reliance
on the tort action of ftaudulent misrepresentation less desírable than th" 

".us", 
of acfion

utilÍzed to provide procedural and substantive juslice to the class merrþ ets tn Smith v,
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Síno-Forest ând Løbourers v, SlnO*Forest. In my opinion, the fraudulent

misrepr'esentation actíon adds needless complexity and oosts'

t3101 While the finger-pointing of the OSC at Ho, Hung, Ip, and Yeu¡xg supports their

¡ìi"aier, the joínder õf Chen, Law¡ence Estate, Maradín, 'Wong, anl'Zhao is mildly
-troublesome.-The 

joinder of defendants should be based on something rnore substantíve

than their opportüniqy to bc a Wtongdoer, and at this juacture it is not clEar why Chen,

Larvrenoe Eitate., Maradt¡r, liVong, and Zkao have been joined to Northwest v. SÌno'

Forest and nol to the other p¡oposed class aotions. Their joinder, however, is only

mildly tr-oublesome, because the plainti$s in Northwes¡ v. ^Sino-Fore$ rnay have

particul,ars of wongdoing atrd bave simply failed tö"pléad them.

[311] Turnirig to
provo a claím ín
misrepresentation
fervout to defend
because of the moral alrd not jgst legal tuçitude of it, and the allegafion of fraud also

imperils insurance cove,fage that might bothq source of a recovery for class tùembets'

ties the plaintiffs tn Nottlwest v. Sino-
of Sino-Fores! Atdell, Fowland; Chan,

oon, Jilang, 'West, Chen, Ho, I{ung, Ip,
Zbao, Canaccord CIBC, Credä Suisse,

Credit Suigse (USA), Dundee, Haryood; Maison, Merdll, Merrill'FSnnet, Morgan,

RBC, Scoti& TD, UBS, E&Y,BÐO; Pöyry, Pöy¡ry Forest, JP ManagemenL

t3l3l Fraud must be provcd individuatly. In or-der to establish that a corporato

àef"naant committed fraud, it mr¡st be proven, that a natural pe$on for whose conduct

tho co¡poration is responsíble acted wíth a ûaudulent intent. See: Hughes v. Sunbear¡t

Corp, (Canada), l2OOù1O.J. No. 4595 (S.C,J.) at para. 26; Toronto-Dorníníon Bank v.

Leigh Instrwnents Lrd. Oiwtee ofl,11998J O.J. No. 2637 (Get Div.) at palas. 477479.

t3l4l A claim for deceit o¡ fraudulent misrepreserrtation typically bfeaks down iuto
f,ve elements: (1) a falsê Statement; (2) the defendant knowing that the statomentis false

or being indifferent to its fruth or falsit¡l; (3) the defendant having an ihtent to deceive

theplaintiff; (a).the falsç statsn:ent being material and the plaintiffbeing induced to ao!
and"(S) the àáf"n¿aot suftbriug damagts: Derry v. Peek (1889), 14 App. Cas.337
(H.L.); Graham v. SavílJa, t1945] Q.R, 301 (C.A); Francis v, Dingmdn Q9e3),2
D.L.R. (4tJ\) 244 (Ont. C.A.). The fraud elements are the second and third in this list.

t315] In the famous oase of Derry v. Peelc, the general issue was what couots as a

ûauáulent misrepresentatíon. Mo¡e particularly, the Íssue was whether a careless or
negligent rnisrepresentation without mo¡e could count as a fraudulent misrepresentation.

In the case, the defendants were responsible for a false statement in a prospectus. The

prospectus, which was for the sale of sha¡es in a trarnway company, stated that the

ðo-p*ty was permitted to use steam pol¡ler to work a tram line. The statement was false

because the directors had omitted the qualification that the use of steam power required

the oonsent of the Board of Trade. As it happened, the consent wæ not given, the tarn
line would have to be dríven by horses, and the company was wound-up. The Law
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Lo¡ds reviewed the evidence of the defendants åndividually and concluded that although
the defendants had all been careless in their use of language, tlrey had honestly believed
what they had said in the prospechrs.

t316j In the tead 3uagment, Lord L.Ierschell rgviewed the. case law, and at p. J?4, he
stated in the most famous passage fro.sr the case:

I think the authorilies establish ttte followiug proposÍtions. First, in srder fo sustain a¡
action fo¡ deceìt, there m¡st be proof ôf fraúú ànd nothing short of that will suffice.
Secondl¡ ftaod is proved when it is shewn f¡at a false rçresentatiorr has boen made (i)
$owitUly, its fiutlq or (3) rogklqs¡ly, careles-s, whetho¡ it o..e tiue o¡
false- ,{ltho ecoud aad thírd as distinct câses, I think thÞ tbird ls.ùrit
aû ihstanco who make,s a statèment under suoh oirourt¡stauces can
have no real belief ln tl¡e truth of what he states- To prevent a false statement boirtg
fraudulenÇ there rriust, I think be an honest belief in its truth- And tbis probably covers thã
wbolo ground, for one who krrowingly allegæ that whÍch is ftlse hasobviou¡þ no such
honost belief. thirdly; if Êaud ìs proved, the rnotive of the þerson 4rílty is immaterial. It
mattÉrs not that there was no intention tcj cheat or injuro tfrc person to whom the statement
was madè.

l3l7l Lord He¡schell's third situation is tlle one'that r;iias at the heart af Derry v. Pëek,
and the Law Lords stuggled to arlÌculatç thaf ¡elatíonship between beïÍef and
carelessness in speaking. Béfore the above passage, Lord Herschell stated at p. 3 6l :

To mâke a statement carelÞss: rvliether it be truo or falso, and theÌefor€ witho¡t any rcal
bofÍéf in its, truth, appears to räe to be arf o5sèntially'd.iffor€rtrJ:thlug from makÍilg, tårough
watÉ of caie., a fîlsè 'ståtehent, whiCh is noV ¡4helesq honosúly belíeved to ba tnre. And it is
srrroly conceivable that a man may'belleye that what lie states is fte'fa.cÇ though he has
been sb wantÍng in care tltat t}e Cou¡t may think that the¡e wçre no sufficie¡rt grounds to
warrant hís belièf.

13181 Lord Herschell is sayrng that ga{elessness in making â statement: does not
necessarily 'entail that aperson does not beliçve wbat he or she is saying. However, later
í¡ his judg.ment, be emphasizes that carelessness is relevant and could be suffioient to
show that a person did not believe what he or she was saying. Thus, carelessness n:ay
prove fraud, but itis not itself Êaud. Lord HerSchellls.famous quotation, whsre he states
that fraud is proven when it is shorryn that a false statemeat \ilas rnade recklessly,
ca¡eless whether it be true or f,alse, states only awkwardly the role of oarelessness and
must be r'ead inthe c.ontext of the whole judgment.

[319] InÁngusv. Clffird, [1891] 2Ch.449 (C.4.) atp.47t, Bowen, L.J. discussed
tbe role of ca¡elessness or recklestrLess ín establishing ûaud; ho stated:

Not caiing, in that coãtext [i.e,, Ín ttre context of ar allegation of fraudJ, did not mean
taking carq it rneaht indifference to the l¡uth, the moral obliquity which consisLs of wilful
disregard of the irnportanc€ of truth, and unless you keep it clear thât thât is the true
ueaning of Ère têrm, you are constantly ín danget of confusíng the evidence ûom which the
inference of dishonesty in the mind may bc drawn - ovídonce which consisb in a great
many casËs of gross n¡ar¡t of cautisn - with the i¡rference of fraud, or of dishsnesty itself,
wlich has to be drawn after you have weighed all the evidence.

13201 Bowen, L,J.'s statement alludps to the second element of what makes a
statement fraudulent. Deceit or fraudulent misrepresentation requires that the defenclant



236

53

have "a wicked mínd:'o Le Lievre v. Gottld, [1893] 1 Q.B, 491 at p- 498. Fraud involves

intentional dishonesty, the intent being to deceive. If the plainfiff fails to prove this

:nental elernen! then, as was the case in Ðerry v. Peak, the olaim is disrrissed- To

suspeed in ar-r action for deceit or for fraudulent mlsreptesentation¡ tlie plaíntiff must
show not only that the defendant spoke falsely ¿¡¡d seatrary to bel'ief but t¡ât tbe
defendant had the intent to deeeÍve, which is to say he or she had the,ainr of inducitrg
the plaintiff to aot mistakenly; BG Cheeo Internatìenal Ltd. v- .Brìtìsh Columbía Hydro
and Power Authoriþ (1993),99 D.L.R. (4th) 577 (S.c.C.).

t3'21] The defendant's reason for deoeiv-ing the plaintiff, horilevet, need not be evil. In
the pa.ssage above fromÐerry v. Peekrlo¡d Hsrsohellnotes thatdre peßon?É moTive for
saying something th¿rt h.e or she does not beliêve ís irrelevant. ,A. person may have a
benign reason for defraudíng anotirer person, but the fraud remair¡s because of the

discordance between wo¡ds arrd belíef combined with the intent to mislead the plaintìff:
Smith v. Chadwick (1854), 2 App. Cas, 187 at p. 201; Brqdþrd Buttrdtng Society v.
Borders; tl94.fl 2 AIt E.R 205 at p. 2t7; Bechnan v. 'ff/'allace (1913), 29 O.L.R. 96

(C,A'.) atp. 101.

t3221 In pro clairn, Kim Orr reþ{ on Gtegory
v. Jotiuy QA\ a oaSe whero a trial judge erred by
not applying tûe third b¡aneh sf the tegt ar'ticulalpd in Derry v, Peek, Justice Sbarpe

discussed.ths tial judge's .failur€ tô eo-nsider whether fhs appellant had r-nade out a oase

offraud basEd qn reeklessness agd statpd a! para. 201

'With resped to the law, the tríal judge:s rcasons show úa1 he failed
appetlanf had made out a case of ftaud on fhê basis ofreoklsssness
case that in tum referred to tfre test frpm Derry v. Peek, lhe
deÍuotrctrate to my satisfa,otlo¡r lhat.the trial judæ simply did not tako into,account the

possibilif tbat fiaud could 'be matlo oul if tbc respondènt made misreprosentations of
material faot without iegqrd to their fruth, Tlre trial judgç's reasons speak only of an

intention tç dcfraud of of statements calculatsd to mislead or misrepresent. He makes no

refsrenoe to recklcesness or to statemeuts made without a¡r honest belief ii¡ their tn¡th. As
berry v. Peekhs'lds, that state of mind ib sufficieat proof of the mental elem'ent¡equi¡ed for
civil freud, whatever fìe srotive of the party making the represeffation. In another leading

case en civil. ftaud, Edglnglort tt, F'ítzmøuríce, (1885)' 29 Ch, D.459 at 481'82 (C.4.),
Borryen L.J. stated: "ült is immatorial wheflrer they rnade tho stateñent knowing it to be

unÈuç, or reckfessly without caring whetåer it was Eüe or not, because to make. a statcmcnt

recktessly for the purpose of influencing a¡other person is dishonest" The failure to give
adequate cpnsideralion to the contentíon lt¡at the respondent had been recldess with the

tuth in regard to the fncome figure.s he gave in otder to ohtaín disability insurance
constitutes an errqr of law justiting'ttre i¡tervention of fhis court.

[323] F¡srn this passage, Kim On extrâcts the notion Íhat there is a viable ftaudulent
misrepresentation against forty defendarits all of whom individually can be shown to bo

reckless as opposed to careless. That seems unlikely, but ¡nore to the poinL recklessness
is only half the bat.tle. The overall motive may not matter, but the defendant still must
have had the intent to deceive; which in Gregory v. Jolley i¡/as the intent to obtaín
disabiiiry insurance to which he was not qualifiett to receive.
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13241 Recklessness alone is not enougþ to constitute fraudulent misrepresentation, as

Justice Cummíng. notes at pata. 25 of his judgment in Hughes v. Sunbeam Corp.
(Canada), [2000] O.J. No. 4595 (S.C.J.), rvhere he states:

'fhe represerrtation must have bee¡ made wilh üaowlodge of its fbtsehood or ¡ecklessness
without beli¿f ín its truth, The representation must havg been made by the representor with
the íntention that it should be acted upon by the represeatee and tfre representee must in fact
have acted upon it,

Î3251 I conelude that the fraudulent misrepresentation aotion is a substantial weakness
in Northwest v. Slno-Itolest. Ii fairnqss,, I' should add that I think that ihe unjust
e¡lríchment oauses of ¿ction and oppressÍon rernêdy clajms in Labourer.s v. Sino-Fo,resr
adtl little.

13261 The unjust eÍúichmènt claftns iit Laboüiërs seem superfluorib¡ If Sin'o-Foresf
CIraü, Horsley, M.alç Marùiu, Munay¡ Fooq,Banc of "America, Canaccord, CIBC, Credit
Suisse, Credit Suisse USA, Dündþe, 'Miiison, Merrill, RBC, Scotia and tD, are found to
be liable for misreprcsentatiôn or ûegligonce, the¡ the danrages they ivi.ll hàve to pay
will far exceed the di.gggrgement of any unjust e¡rislunçnt. If drey are found not to have
committed any $nong, then the¡e willibe no_ basiS fur an ujUst en¡ic.hment olaim fo¡
recaphrro of the gains thpy made on sharo tuainactíbns or ûom their remune¡ation for
selvices +-erdered: Iñ othe¡ it:otds;,the clâims foi'uqius.i eûricltment are uineoess.ady- for
victory and drey will not snatcþviotory'if the ott¡pn clams are defeated" Much the iame
can be said about the oppre Th¿t saiû, tllese claims.in Labourers v.
sino-Forest will not stuain es of the plaintiffs in tÈe same wêy as
talçing on a fü¿i5slve ûaudulent misrepfesentation cåruseiof action would.do ln Narthy,est
v. S\no-I7Ot:es.t,

13271 For the purposes of this cauiage motio¡t,I have little to say about the "Infegity
RBpresentaticn" epproach to the rnísrepreseutation dlaLns Aat are at fhe heart sf thã
claims agaisst the defendants in Northutest v. Síno-Forest or qf the *G.AAP,'

misrepresenfation employed in Labourers v. Sino-Forés4 or the focus on the authorized
intennediaries in Smith v. Sìno-Forest. Short of decidìng the motion for cerlification,
there is no \ilay of decidíng whieb approaeå is moie líkely to lead to certification or
which approaoh the defendang wll att¿ok as deficient. For present puçoses, r am
símply satísfied that the class members arg b.est seryed by the approach in iabourer,s v.
Sino-Foresî.

13281 The cohesíve, yet adequately compreheruive, approach used in Smìth v. Sino-
ForesÍ apPssrs to me close to Labourers v. Slno-Fore,s{, br* in rny opinion, Snith v.
Slna-Forest wants fo¡ the inclusion of the bondholders, and, as noted above, there are
other faptors which favout Labourers v, Síno-Foresf ovei Smíth v. Sina-For¿¡t That
sai( it was a elose call for mç to choose Labourers v, Síno-Forest and not Smith v-
Sino-Forest.
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H, CO"NCLUSION

l32gl For fho above Reasons, I grant car.iage to Koskie Minsky and Siskinds with
l"u,rà to the plairrtiffs în Løboû'ers v, Siho'Forest to deliver a. Fresh as Amended

StatemenT of Claim.

[330.] 1i g¡aqting leave; I grant leave geoerally and thE plaintifß are not linritedto the

u¡n""a*u"tr sou.ght as a part' of thís qarríage motíon It will be for the plaintìffs to

dpoide whether some amendrirents are in otder to respond to the lgssons leamed ftorn
this carriago m. otion, and it is noÉtoo l:¿t"e to have mors represolrtative plaintiffs.

[331] Irep.øtthat a ca:riage motiçn is without prejudÍce to fåe defendants' rights to

õna1|ettgu thepleadings and wllether my pardcul'ar oause of action is legally tenable.

L33Z) I make no ordêr as to costs, whíoh is irr- tho usual course in carriage motions.

Releæeù January 6,2072 J.'
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Court File No. CV-12-966'1-00CL

ONTARIO
, 

SUPERIOR COURT OFJUSTICE

COMMERCIAL LIST

IN TIIE MATTER OF THE COMPANIES' CREDITORS

ARR ANGEMENTIC?, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PI.AN OF COMPROMISE OR

ARRANGEMENT OF SINO-FOREST CORPORATION

AFFIDAVIT OF W. JUDSON MARTIN
(Sworn November 29, 2012)

I, W. Judson Martin, of the City of Hong Kong, Special Adnrinistrative Region, People's

Republic of China, MAKE OATHAND SAY:

l. I am the Vice-Chairrnàn and Chief Executive Officer of Sino-Forest Corporation ("SFC").

I therefore have personal knowledge of the matters set out below, except where otherwise stated.

Where I do not possess personal knowledge, I have stated the source of my inforrnation and I

believe such information to be true. 'Where I indicate that I have been advised by counsel, that

advice has been provided by Bennett Jones LLP, counsel for SFC in this proceeding.

Z- Capitalaed.terms not defined in this affidavit are as defined in my affrdavit sv/orn March

30, 2Ol2 (the "Initial Order Affidavit") and the Thirteenth Report of the Monitor dated

November 22, 2012 (the "Monitor's Thirteènth Report"). A copy of my Initial Order Affidavit

(without exhibits) is attached as Exhibit "4".
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3. All currency references in this afüdavit refer to U.S. Dollars unless otherwise indicated.

4' This afüdavit is sworn in support of a motion by SFC for an order (the ,,sanction order,')

under section 6(l) of the companies' credirors Arrangemenl lct, R.S.c. 19g5, c. c-36 (the

"ccAA") sanctioning an amended plan of compromise and reorganization (the ',plan,') between

SFC and its creditors- I understand that a draft ofthe form of Sanction order being sought was

included in the Plan Supplement filed by SFC on November zl,20l2,and any further changes ro

the form of Sanction Order will be filed prior to the hearing.

5' This afEdavit identifies a munber of affidavits I have previously swom along with

Monitor's reports aud other materials that SFC is relying on in support of the sanction Order

motion. such materials will be filed in a separate briefprior to the hearing.

6' I am advised by counsel that if the Plan is approved, SFC and Newco (defined below)

intend to rely on the Sanction order for the purposes of relying on the exemption from the

registation requirements of the united states securities Act of 1g33, as amended, pursuant to

section 3(a)(10) thereof for the issuance of the Newco Shares, Newco Notes, and to the extent

they may be deemed to be securities, the Litigation Trust Interest, and any other securities to be

issued pursuant to the Plan.

I. BÁ.CKGROUND

7 ' As I explained in greater detail in the hitial Order Affidavit, SFC is an integrated fo¡est

plantation operator and forestproducts company, with most of its assets and the majority of its

business operations located in the southem and eastem regions of the people's Republic of China
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(the "PRC"). SFC's registered office is in Toronto and its principal business ofnice is in Hong

Kong.

A. Muddy Waters and SFCrs Independent Committee

8. As a result of a report issued by short-seller Muddy Waters LLC ("Muddy Waters") on

June 2, 2011, which alleged that SFC was a "near total fraud" and a "Ponzi scheme", SFC found

itself embroiled in multiple class actions across Canada and in the U.S., investigations and

regulatory proceedings with the Ontario Securities Commission (the "OSC"), the Hong Kong

Securities and Futures Commission and the RCMP.

9- As I have described in prior affidavits f¡led with the Court and above, immediately after

the allegations were made by Muddy.'Waters, the Board appointed an inde,pendent committee

(the "IC") of the Board, which in tum engaged professionals in Ontario, Hong Kong and in the

PRC to assist in investigating the allegations. The IC retained Osler Hoskin & Harcourt LLP in

Canada, Mallesons (an intemational law firrn with offices in Beijing, Shanghai and Hong Kong)

and Jun He Law Offices (a PRC law firm). The IC also appointed PricewaterhouseCoopers to

assist with the investigations.

10. The Board also retained nev/ company counsel, Bennett Jones LLP, to assist and work with

the IC and the IC's advisors, to assist management, to respond to class action claims against SFC

and to respond on behalf of SFC to inquiries and demands from securities regulators.

11. The IC was active and met frequently to supervise professionals and receive reports about

their progress.
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12. The IC and its advisors worked to compile and analyzethe vast amount of data required for

their revjew of Sino-Forest's operations and business, tåe relationships between Sino-Forest and

other entities, and Sino-Forest's ownership of assets. The IC supewised the investigation and

preparation of three reports that addressed those aspects, described the extensive work of the IC

and its advisors and the conclusions that could be reached from the work undertaken by them.

Redacted versions of the IC reports were publicly disclosed.

13. The IC set out to address the issues raised by Muddy W'aters in tluee core areas: (i) the

verification of timber assets reported by Sino-Forest, (ü) the value of the timber assets held by

Sino-Forest, and (üi) revenue recognition. In addition, ih its First Interim Reporf the IC's

accounting advisors confìmreri SFC's cash balances in specific account as at June 13, 2011, for

accounts located inside and outside of the PRC. The results of the IC's efforts are described in

greater detail in my trritial Order Af8davit.

B. Efforts to Obtain Audit Opinions

14- In late August 2011 the IC's efforts uncovered information that raised conduct issues about

certain members of forrner management of Sino-Forest. This information was shared by the IC

with staff of the OSC. This information resulted in the OSC imposing a temporary cease trade

order (the 'TCTO") on the securities of SFC on August 26, 2011, which order was later

continued and continues in force.

15. Arising from these developments, certain former members of management were placed on

administrative leave. The Board appointed me as Chief Execurive Officer of SFC after Allen

Chan resigned as Chairman, CEO and a Di¡ector, on August ZB,ZOll.
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16. Following the events of late August,201l, the IC continued its investigative work. From

late August 2011 onward, under the Board's oversight, considerable effort was directed at

determining if the issues identified by Muddy Waters and by investigative work to date could be

resolved with sufficient time to allow SFC to become current in its financial reporting, and to

obtain an audit opinion for 2011. Failure to iszue quaderly results or to issue audited annual

financial results could lead to the possible accele¡ation and enforcement of approximateþ $1.8

billion in notes issued by SFC and guaranteed by many of its Subsidiaries.

17. Notwithstanding considerable efforts by the Board, the IC, management and advisors, in

mid-November 2011, SFC's Audit Cornmittee recommended, and the Board agreed, that SFC

should defer the release of SFC's third quarter 2011 financial statements until certain conduct

issues could be resolved to the satisfaction of the Board and SFC's extemal auditor.

18. By December 2011, it appeared that it would not be possible to obtain an audit opinion for

2011 in sufficient time to avoid defaults under SFC's Note Indentures, nor would it be possible to

issue third quarter 20l l financial results.

19. On December 16,2011, the Board established a Special Restructuring Committee ("RC")

of the Board, comprised exclusively of directors independent of management of SFC, for the

purpose of supewisÁg, analr¡zing and managing the strategic options available to SFC-

Subsequent to its appointment, the RC has been flilly engaged and active in supervising and

supporting SFC's restructuring efforts.
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C, Defaults under the Indentures and the Support Agreement

20- SFC's inability to file its third quârtü 20ll financial statements ultimately resulted in a

default under its note indentures. Afrer extensive discussions with an ad hoc committee of

Noteholders (the "Ad IIoc Noteholders"), Noteholden representing a majority in princþal

amount of SFC's senior notes agreed to waive the default arising from the failure to release the

SFC 20ll third quarter results. 'tffhile the waive¡ agreements prevented an acceleration of the

note indebtedness as a rezult of SFC's failure to file its 2011 third quafer results,.the waiver

agreements would have expired on April 3O,2Ol2 (or any earlier tennination of the waiver

agreements in accordance with their terms). In addition, SFC's pen¡ling failure to file its audited

financiai statements for its fiscai year ended December 3lr 2}ll by March 30,21l2,would have

caused another potential acceleration and enforcement even! creating additional uncertainty

around SFC's business.

21. Following extensive arm's length negotiations between SFC and the Ad Hoc Noteholders,

the parties agreed on a framework for a consensual resolution of SFC's defaults under its note

indentures and the restructuring of its business, and entered into a restruchring support

agreement (the "Support Agreement") on March 30, 2012, which was initially executed by

holders of SFC's Notes holding approximately 40% of the aggregate principal amount of the

Notes.

22. As further discussed below, additional Consenting Noteholders subsequently executed

joinder agreements to the Support Agreement, resulting in Noteholders representing more than

72Y' of the aggregate principal amount of the Notes agreeing to support the restructuring

contemplated by the Support Agreement.
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23. Throughout this process, the Board and certain members of SFC rnanagement engaged

with the Ad Hoc Noteholders, both througþ counsel and directly on a principal-to-principal basis,

to assist tbem in ur¡derstanding the restructuring challenges faced by SFC and its stakeholders,

and to provide information to the Ad Hoc Noteholders in connection with their due diligence

efforts.

24. From a commercial perspective, the restructuring contemplated by the Support Agreement

was intended to separate Sino-Foresfs business operations from the problems facing the parent

holding company outside of the PRC, with the intention of saving and preserving the value of

SFC's underþing business. To this end, two possible transactions were contemplated:

(a) First, a court-supewised Sale Process being undertaken to determine if any person

or group of persons would purchase SFC's business operations for an amount in

excess of a threshold amount of consideration (which was set at 85Yo of the

amount outstanding under the Notes at the CCAA frling date), r¡/ith the potential

for excess above such threshold amount being directed to st¿keholders

subordinate to the Noteholders. The Sale Process was intended to ensure that

SFC pursued all avenues available to it to maximize value for its stakeholders;

(b) Second, if the Sale Process was not successfitl, a transfer of the six immediate

holding companies that own SFC's business to the Affected Creditors in

compromise of their claims against SFC and the creation of a Iitigation trust

(including funding) that would enable SFC's litigation claims against any Person

not otherwise released within the CCAA proceedings to be preserved and pursued
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for the benefit of sFC's stakeholders in accordance with the Support Agreement

(the "Restructuring Transaction").

25. The decision to enter into the Support Agreement was given ca¡eful consideration by the

Board of SI¡C. But for the negotiation and execution of the Support Agreemen! SFC would

have been unable to prevent the acceleration and enforcement of the rights of the Noteholders as

soon as April 30, 2012, nwhich case SFC and Sino-Forest would have been unable to continue

as a going concern.

26. The Suppof Agreement provided that SFC would make an application under the CCAA in

order to implement the Sale Process and, failing receipt of a qualified bid, to implement the

Restructuring Transaction.

27. Quite apart from the provisions of the Support Agreemen! the circumstances facing SFC

and its Subsidiaries (as described above and in the Initial Order Affidavit) necessitated the

coÍlmencement of these CCAA proceedings in order to attempt to separate the business

operations of Sino-Forest from the challenges facing the holding company parent in order to

allow the business to be saved.

28' SFC applied to this Honourable Court and obtained an Initial Order under the CCAA on

March 30,2012 (the "Initial Order"), pursuant to which a limited stay of proceedings was also

granted in respect of the Subsidiaries. The stay of proceedings provided for in the Initial Order

was subsequently extended by Orders dated May 31, September 28, October 10, and November

23, 2012, and unless further extended by the court, will expire on February l, z0l3 .
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il. THE NATURE OF SFC'S ASSETS AND SFC'S EFFORTS TO MARKET THEM

A. SFC's Assets

29. As described in the Initial Order AfEdavit, SFC is a holding company with six direct

subsidiaries of SFC (the place of incorporation is indicated in parentheses): Sino-Panel Holdings

Limited (B\IÐ; Sino-Global Holdings Inc. CBVI); Sino-Panel Corporation (Canada); Sino-Wood

Parbrers Limited (Ilong Kong); Sino-Capital Global Inc. (BVI) and Sino-Forest Intemational

@arbados) Corporation @arbados) (collectivel¡ the "Direct Subsidiaries"). SFC also holds all

of thepreference shares of Sino-ForestResources Inc' (BVÐ.

30. In addition, SFC holds an indirect majority interest in Greenheart Group Limited

(Bermuda), an investment holding company whose shares are listed on the Hong Kong Stock

Exchange. Together with its zubsidiaries, Greenheart owns certain rights and manages hardwood

forest concessions in the Republic of Suriname and a radiata pine plantation on freehold land in

New Zealand. Greenheart has its own distinct operations and ñnancing arangements and is not

parfy to or a guarantor ofthe notes issuedby SFC. Greenheart and SFC operate out ofseparate

office buildings in Hong Kong.

31. Including SFC, Sino-Forest Resources Inc. and the Direct Subsidiaries, there are 137

entities that make up the Sino-Forest companies: 67 companies incorporated in the PRC (with l1

branch companies), 58 BVI incorporated entities, 7 Hong Kong incorporated entities, 2 Canadian

entities and 3 entities incorporated in other jurisdictions. Greenheart and its subsidiaries are not

included in the foregoing. A list of all of the SFC subsidiaries (the "Subsidiaries") is attached as

Exhibit "8" (whích does not include subsidiaries of Greenheart, but does contain SFC branch

companies). The tem "Sino-Forest" is used herein to refer to the global enterprise as a whole.
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32- I understand that in addition to claims against SFC, numerous stakeholders have asserted

claims against the Subsidiaries in respect of their claims against SFC. As has been apparent

from the outset of these proceedings, in order to achieve the commercial objective of separating

the Sino-Forest business from the parent holding company, any successful resolution to these

proceedings must provide a "clean bleak" between SFC and the Subsidiaries. Accordingly, as

further described below, the Plan provides for the transfer of SFC's assets, including the Direct

Subsidia¡ies, to Newco for the benefit of all of SFC's AfFected Creditors as well as a release of

the Subsidiaries in respect of such claims.

B. The Sate Process

33. As discussed above, the SupportAgreement coute.mplated the sale of the assets cf SFC (i,e.

its Subsidiaries) tbrough a court-supervised sale process in which the assets of SFC were offered

for an amount of consideration equal to a minimum required threshold as set out in the Support

Agreement, whichwas set at 85olo of the outstanding amount of the Notes as of the CCAA frting

date.

34- SFC applied for and obtained an order from this Court on March 30, 2OlZ (the "Sale

Process Order") approving the sale process procedures (the "Sale Process procedures") and

authorizing and directing SFC, the Monitor, and SFC's financial advisoç Houlihan Lokey

("Houlihan"), to do all things reasonably necessary to perforrn each of their obligations under the

Sale Process Order.

35' Pursuant to the Sale hocess Procedures, SFC, through Houlfüan sought out potential

qualified strategic and financial purchasers (including existing shareholders and noteholders) of
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SFC's assets on a global basis and attempted to engage such potential purchasers in the Sale

Process.

36. The Sale Process Procedures approved in the Sale Process Order were caried out by the

applicable parties. In particular, as described in the Fourtir Report of the Monitor:

(a) a notice was published in the Globe & Mail and the'Wall Sheet Joumal with

respect to the Sale Process;

(b) a teaser letter was sent to 85 potentially interested parties; and

(c) fourteen confidentiality agreements v/ere negotiated with parties who indicated an

interest in the business'

37. The Sale Process Procedures provided SFC with up to 90 days from the day of the Sale

Process Order to solicit letters of intent and, if qualified letters of intent were received within the

required time period, a further 90 days to solicit qualified bids. As set out in the Sale Process

Order, to constitute a Qualified Letter of Intent, the letter of intent must have, among other

things, indicated that the bidder was offering to acquire SFC's assets for consideration not less

than the eualifred Consideration. Qualified Consideration was defined in the Sale Process

Procedures as:

"Qualified Consideration" means cash consideration payable to

Sf'C (or such other form of consideration as may be acceptable to

SFC and the kritial Consenting Noteholders) in an amount equal to

85Yo of the aggregate principal amount of the Notes, plus all
accrued and unpaid interest on Notes, at the regular rates provided

therefor pursuant to the Note indentures' up to and including

March 30,2012.
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38' A number of letters of intent were received by SFC on or about the June 2g,2012 deadline

set out in the Sale Process Procedures. However, in accordance with the Sale process order,

SFC, Houìihan and the Monito¡ determined that none of the letters of intent constituted a

Qualified Letter of Intent, because none of them offered to acquire the assets of SFC for the

Qualified Consideration. As such, on July 10, 2012, SFc announced the terrnination of the sale

Process and sFC's intention to proceed with the Restructuring Transaction.

NI. SINO-F'OREST'S STAKEtrIOLDER.S

39' In order to move forward with its restructuring efforts in a timelymanner, it was critical for

SFC to ascertain all claims against SFC, its Subsidiaries and its directors and officers in order to

assess what impact such claims may have witr.respect to its ¡estmcturing. Accordingl¡ SFC, in

consultation with the Monitor, developed a claims process, which was approved by Order of this

Honourable Court on May 14, 2012 (the "Claims Process orderu). The Claims process order

was not appealed.

40' Under the Claims Process Order, Prooß of Claim andD&O proofs of Claim were required

to be filed with the Monitor on or before the Claims Bar Date (June 20, 2012), while

Resbucturing Claims were required to be filed on or before the Restruchrring Claims Bar Date

(the later of the Claims Ba¡ Date and 30 days after a.Pe¡son is deemed to receive a proof of

Claim Document Package). D&o Indemnity Proofs of Claim we¡e also required to be filed with

the Monitor on a date that was relative to when the director or officer received notice of a D&O

Proof of Claim.

41. In order to identify the nature and extent of claims asserted against the Subsidiaries, the

Claims Process Order required any claimant that had or intended to assert a right or claim against
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one or more Subsidiaries relating to a purported claim macle against SFC to so indicate on their

Proof of Claim.

42. In its Thirteenth Repofi, the Monitor described the clainrs submitted pursuant to the Claims

Process Order, certain of whioh are also discussed below.

A. The Notehoklers

43. As indicated, at the date of filing, Sino-Forest had approximately $1.8 billion of principal

amount of debt owing under the Notosn plus accrued and unpaid interest. There are four series of

Notes issued and outstanding, as follows:

(a) 2017 Senior Notes: There are $600 million in principal amount of guaranteed

senior notes that were issued on October 21, 2010, bearing interest at a rate of

6.25Vo per annum, payable semi-annually (the u2017 Senior Notes"), These are

supported by guarantees from 60 Subsidiaries and share pledges from ten of those

same Subsidiaries,

(b) 2016 Convertible Notes: There are $460 million in principal amount of

convertible guaranteed notes that were issued on December 17,2009, bearing

interest at a :ra1te of 4.25Yo paypble semi-annually (the "2076 Convertible Notes").

These notes are supportecl by guarantees from 64 Subsïdiaries.

(c) 2014 Senior Notes: There are $399,517,000 in principal a¡rount of senior notes

that were issuecl on July 27,20Q9, bearing interest at a ra;te of 10,25Yo per arulum,

payable semi-annually (the "2014 Senior Notes"). These notes ate supported by
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supported by guarantees from 60 subsidiaries and share pledges from ten ofthose

same Subsidiaries.

(d) 2013 convertíble Notes.' There are $345 million in princþal amount of

conve¡tible guaranteed notes that were issued on July 23, 200g, bearing interest at

a rate of 5Yo per annum, payable semi-annually (the "2013 Convertible Notes").

These notes are supported by guarantees from 64 Subsidiaries.

The 2017 Senior Notes, 2016 Convertible Notes, 2014 Senior Notes and 2013 Converrible Notes

are collectively referred to herein as the "Notes" and holders of the Notes, the "Noteholders".

44- As of the date of the Support Agreement, tåe Initiai Consenting Noteholders held

approximately 40% of the aggregate principal amount of the four series of Notes. purzuant to

certain notice provisions established in the Initial Order, SFC continued to solicit additional

Noteholder support and all Noteholde¡s who wished to become Consenting Noteholde¡s and

particþate in the Early Consent Consideratioq (each as defined in the Support Agreement and

described below) were given the opportunity to do so by the early consent deadline of May 15,

2012. As of May 15,2012, Noteholders (including the Initial Consenting Noteholders) holding

in aggregate approximately 72%o of the princþal amount of the Notes, and representing more

than 66.67Yo of the principal amount of each of the four series of Nores, agreed to zupport the

Plan.

B. Shareholders / Former Noteholders

45- As I explained in the Initial Order Affidavit, SFC and certain of its officers, directors and

employees, along with SFC's former auditors, technical consultants and the Underwriters
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(defined below) involved in prior ecpity and debt offerings, have been named as defendants in

eight class action lawsuits.

46. Five of these class action lawsuits, commenced by three separate Sroups of counsel, were

filed in the Ontario Superior Court of Justice on June 8,2011, June 20,2011, July 20,2011,

September 26,z}lt and Novemb er 14,2011. A carriage motion in relation to these actions was

heard on December 20 and 21, 2011, and by Order dated January 6, 2012, Justice Perell

appointed Koskie Minsþ LLP and Siskinds LLP as class counsel. As a result, Koskie Minsþ

LLP and Siskinds LLP discontinued their earliest action, and their othe¡ two actions have been

consolidated and will move forward a¡¡ one proceeding. The other two Ontario actions,

commenced by other counsol, have been stayed.

47. Pu¡suant to Justice Perell's January 6,2012 Order, Koskie Minsþ LLP and Siskinds LLP

have filed a fresh as amended Statement of Claim in the consolidated proceeding. A copy of that

amended Statement of Claim is attached as Bxhibit "C". The plaintiffs in the Ontario Class

Action (the "Ontario Class Action Plaintiffs'), on behalf of current and former sha¡eholders of

SFC, seek damages against SFC and the other defendants in the Ontario Class Action in the

amount of 56.5 billion for general darnages, 5174.8 million in con¡ection with a prospectus

issued in June 2007, 5330 million in relation to a prospectus issued in June 2009, and' $319.2

million in relation to a prospectus issued in December 2009. The market cap for SFC during the

times of the alleged misrepresentations ranged from $546.5 million to $6.15 billion.

48. The Ontario Class Action Plaintiffs also assert claims on behalf of forrner holders of SFC's

Notes in the amounts of $345 million for the 2013 Convertible Notes, $400 million for the 2014

Senior Notes, 9460 million for the 2016 Convertible Notes, and $600 million for the 2017 Senior
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Notes, for a total claim of approximately $1.8 billion. The frrst ciass action claim that asserted

any claims on behalf of Noteholders was issued on September 26, 2011. The Noteholder

component of this claim asserts, among other things, damages for loss of value in the Notes. In

the months following the Muddy V/aters repof, the relevant Notes traded at a range of $53 to

$64 per Sl00 amount ofprincipal owing.

49. A similar class action was filed in Quebec. Attached as Exhibit uD' is a copy of the

Quebec pleading. A third class action was filed in Saskatchewan. Attached as Exhibit ,,E',, is a

copy ofthe Saskatchewan Statement of Claim. While a Proof of Claim was filed by the plaintiffs

in the Quebec class action, no Proof of Claim was filed by the plaintifFs in the Saskatchewan

ciass aciion.

50' Additionally, on January- 27,2012, a class action was cornmenced against SFC and other

defendants in the Supreme Court of the State of New York, U.S.A. The complaint alleges that

the action is brought on behalf of persons who purchased SFC shares on tle over-the-counter

market and on behalf of non-Canadian purchasers of SFC debt securities. The quantum of

damages sought is not specified in the complaint. Attached as Exhibit "F,, is a copy of the most

recent version of the Complaint in the New York proceeding. The plaintiffs in the New york

proceetling have filed a Proof of Claim in this proceeding.

51' In this proceeding, an "Ad Hoc Committee ofPurchasers of the Applicant,s Securities" (the

"Ad Hoc Securities Purchasers Committee") has appeared to represent the interests of

shareholders and notebolders who have asserted class action claims against SFC and others. The

Ad Hoc Sccurities Purchasers Committee is represented in this proceeding by Siskinds LLp,

Koskie Minsky, and Paliare Roland Rosenberg Rothstein LLP. As indicated above, two of these
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firms won the right to represent the plaintiffs in the Ontario class action, and the Siskind firrn is

plaintiff counsel in the Quebec class action.

52. On June 26,2012, SFC brougbt a motion for an order directing that claims against SFC

that arise in cor¡rection with the ownersbip, purchase or sale of an equity interest in SFC and

related indemnity claims are "equity claims" as defined in section 2 of the CCAA, including the

claims by or on behalf of current or former shareholders asserted in class action proceedings

commenced against SFC. The equity claims motion did not purport to deal with the component

of the class action proceedings that relate to debt claims.

53. The Ad Hoc Securities Purchasers Committee did not oppose the relief requested. The

relief was opposed only by SFC's former auditors and the Underwriters.

54. I¡. reasons released on July 27,2012, a copy of which is attached as Exhibit "G", this

Honourable Court granted the relief sought by SFC (the "Equity Claims Decision"), frnding at

paragraph 77 lüaat "the claims advanced in the Shareholder Claims are clearly equity claims."

55. The Ad Hoc Securities Purchasers Committee did not appeal this decision. I am advised

by counsel that none of the parties who later appealed the decision suggested that the Court's

determination on the charactenzatton of the shareholder claims against SFC was incorrect. As

further discussed below, the Equity Claims Decision was affirrned by the Court of Appeal for

Ontario on November 23, 2012 -

56. Consistent with the Equity Claims Decision, shareholder claims against SFC are

subordinated and not entitled to vote or receive distributions under the Plan.
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57. On October 26,2012, the Ad Hoc Securities Furchasers Committee stated ttrat they would

not directly or indirectly oppose the Plan, so long as no amendment is made to the plan that in

the opinion of the Ad Hoc Securities Purchasers Committee, in the good tãith exercise of its

discretion, would be materially prejudicial to the interests of the Ad Hoc Securities purchasers

Committee.

58. The Ad Hoc Securities Pu¡chasers Committee will not oppose a plan which provides that:

(i) all shareholder claims against SFC will be subordinated as "Equity Claims" and released.

without consideration under the Plan; (ii) all former noteholder claims against SFC will be

released without consideration under the Plan (other than a25Vo interest in the Litigation Trust);

and (üi) the quantum of the 'Tndemnified Noteholder Class Action Limit" in the plan (as further

discussed below) will be set at $150 million.

59- As discussed below, the Plan prese,rr¡es all of the aforementioned claims against defendants

to the Class Action Claims þresent or firture) other than SFC, the Subsidiaries, the Named.

Directors and Officers or the Tmstees under the Notes (the "Third ParÈy Defendantsu), subject in

the case of any Indemnifred Noteholder Class Action Claims to the Indemnified Noteholder

Class Action Limit.

SFC's existing shares will be cancelledpursuant to the Plan and the Plan Sanction Order

Auditors

61. Since 2000 SFC has had two audito¡s: Emst & Young LLP ("8&Y"), who acted as auditor

from 2000 to 2004 and 2007 to 2012, and BDO Limited ('BDO"), who acted as auditor from

2005 to2006.

60

C.
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62. I understand from counsel to SFC that the auditors have asserted claims against SFC for

contribution and indemnity for any arnounts paid or payable in respect of the shareholder class

actions, with each of the auditors having asserted claims in excess of $6.5 billion. In addition the

auditors have asserted claims for payment of professional fees associated with SFC after the

release of the Muddy Waters report, and generalized claims for damage to reputation. A

summary extract from E&Y's Proof of Claim is attached as Exhibit "H". A summary extract

from BDO's Proof of Claim is attached as Exhibit "I".

63. In the Equity Claims Decision, the Court stated at pmagraph 84 that "the claims of E&Y,

BDO and the Underwriters constitutes an 'equity claim' within the meaning of the CCAA.

Simply pu! but for the Class Action Proceedings, it is inconceivable that claims of this

magnitude would have been launched by E&Y, BDO and the Underwriters as against SFC."

64. The auditors and Underwriters appealed the decision to the Court of Appeal for Ontario.

The hearing of that appeal was held on Novernber 13,2012. On November 23,2012, the Court

of Appeal dismissed the appeal. Attached as Exhibit "Ju is a copy of the reasons of the Court of

Appeal.

65. Consistent with the Equity Claims Decision and the Court of Appeal's dismissal of the

appeal, the claims of the auditors for indernnity in respect of the shareholder class action claims

are subordinated and are not entitled to vote or receive any distributions under the Plan. The

auditors'claims for defence costs relating to the defence of shareholder class actions (which have

not yet been determined to be equity or debt claims) are treated as Unresolved Claims under the

Plan.
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66- The auditors bave also asserted indemnification claims in respect of the class action claims

against them by the fonner Noteholders. As these indemnification claims have not been

determined to be "equity claims", the Plan provides for these claims by placing plan

consideration in respect of the amor:nt of these claims into the Unresolved Claims Reserve, to be

distributed to the defendants if any of these claims become non-contingent Proven Claims. The

amount of these potential indemnification claims has been limited to a global limit of $150

million by operation of the "Indemnified Noteholder Class Action Claim Limit" under the plan,

which limits the amount of the Indemnified Noteholder Class Action Claims against the Third

Party Defendants to $150 million in the fi¡st instance. The Plan preserves the right to contest

these indernnity clai:ls, including the right to seek an order of the CCAA Court that these

indemnifioation clairns in respect of clains by forrr-rei noiehoiders shouid be so'oor<ünated in the

same manner as the indemnification claims in respect of the shareholders actions have been.

67 - The auditors have also asserted claims against the Subsidiaries for, among other things,

indemnification in connection with the shareholder class actions. Those claims have tended to

heat SFC and the Subsidiaries interchangeably or as one collective entity. These claims are

released under the plan in the same naânner as the Noteholders' guarantee claims against the

Subsidiaries are released under the Plan.

D. Underwriters

68. In each instance where SFC has had a debt or equþ public offering, such offering has

been underwritten. The following finns have acted as SFC's underwriters and also have been

named as defendants in the Ontario Class Action: Credit Suisse Securities (Canada) Inc., Credit

Suisse Securities (uSA) LLC, TD Securities Inc., Dundee Securities Corporation, RBC
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Dominion Secu¡ities Inc., Scotia Capital Inc., CIBC World Ma¡kets Inc., Merrill Lynch Canada

Inc., Merill Lynch, Pierce, Fenner & Smith Incorporated, Cannacord Financial Ltd and Maison

Placements Canada Inc. (the "Underwriters"). Certain of the Underwriters also are defendants in

the New York class action.

69. Like the auditors, the Under-wúters have filed claims against SFC seeking contribution and

indemnity for the shareholder class actions. A copy of a representative sample of a proof of

claim filed by one of the Underwriters is aüached as Exhibit "K".

70. The Equity Claims Decision discussed above, upheld by the Court of Appeal for Ontario,

applies equally to the Underwriters as it does to the auditors. Accordingly, the Underwriters'

indemnity claims in respect of shareholder claims have been zubordinated and ale not entitled to

vote or receive any distributions under the Plan. The Underwriters' claims for defence costs

relating to the defence of shareholder class action, together with zuch claims of the auditors, are

treated as Unresolved Claims under the Plan.

7I. The Underwriters have also asserted indernnification claims in respect of the class action

claims against them by the forrner Noteholders. For the same reasons and zubject to the same

terrns as described above with respect to the auditors' indemnification claims, the Plan provides

for these claims by placing Plan consideration in respect of the amount of these claims into the

Uruesolved Claims Reserve, limited to a global limit of $150 million by operation of the Plan.

72. Certain of the Underwriters have also asserted claims against the Subsidiaries in

corurection with the four Note offerings. Like alt other SFC-related claims against the

Subsidiaries, these claims are released under the Plan-
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80' By letter dated September 73,2012,4 copy of which is attached as Exhibit "N", counsel for

OSC staff advised that OSC staffwould not be seeking any monetary sanctions against SFC, and

that they wouid not seek monetary sanctions against any of the di¡ectors and officers of SFC in

excess of CAD$100 million. This amount was later reduced to CAD$84 million, as set out in a

firrther letter dated october 2s,2012, a copy of which is attached as Exhibit "o".

F. Trade Creditors and Other Creditors

8l' As SFC is a holding company whose business is substantially carried out through its

subsidiaries in the PRC and Hong Kong, SFC has very few hade creditors. The Monitot's

Thirteenth Report explains that only three trade clairns have been filed pursuant to the Claims

Process O¡der. Other than a claim filed by the forooer Chief Financial Office¡ of SFC arising

ûom the termination of his emploJmxent, I am not aware of any other creditors of sig¡ificance

that have filed clajms pursuant to the Claims process Order.

ry. EF'FORTS AND ACHIEVEMENTS IN
RESOLUTION

ARRTVING AT A NEGOTIATED

82. The firndamental component of SFC's proposed restructuring, being a complete separation

of the Subsidiaries and the Sino-Forest business from SFC in compromise of the clàims asserted

against sFC, has not changed since the corrulencement of these proceedings.

83. As indicated above, SFC obtained the support of 72% of the Noteholders to its proposed

restructuring at an early stage of this proceeding. On October 26, 2012, SFC also obtained the

non-objection to the Plan of the Ad Hoc Securities Purchasers Committee. Significant efforts

have been made to arrive at a consensual resolution with the other stakeholders described above.
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84. On July 25,2012, this Honourable Court issued a mediation order (the "Mediation Order"),

on the consent of all parties, directing that a mediation take place on September 4 and5,2Ol2.

85. In advance of the mediation, SFC established a confidential data room, as contemplated by

the Mediation Order. That data room made available to those parties to the mediation who

signed non-disclosure agreements with SFC approximately 18,000 documents that had been

assembled in order to potentially make them available to participants in the Sale Process and

additional documents thatwere requested by the Ad Hoc Securities Purchasers Comrnittee.

86. The mediation took place on Sqrtember 4 and 5,2012. Justice Newbould acted as the

mediator. lVhile the mediation did not result in a global resolution, it is my understanding from

counsel that all parties appeared to participate in good faith with a view to arriving at a

consensual resolution. I am advised by counsel that there have been fi¡rther discussions

continuing among certain of the parties since the conclusion of the mediation, but those

discussions have not resulted in a further settlement as at the date of the swearing of this

affrdavit. I am not aware of the specifics of the matte¡s which may have been discussed by other

parties to the mediation.

87. Following the mediation, SFC conducted extensive negotiations with the Ad Hoc

Noteholders, with the participation of the Monitor and its counsel, to produce the draft plan that

was filed with the Court on October 19,2012 (the "October 19 Draft Plan"). On October 26,

2012, the Ad Hoc Securities Purchasers Committee confirmed that they would not object to the

October 19 Draft Plan.

88. As discussed above, SFC's main creditors consist of (i) the Noteholders and (ii) the Third

Party Defendants who claim indemnity from SFC and its subsidiaries on a contingent basis, the
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contingency being whether or not they are ultimately found to be liable in the shareholder and

noteholder class actions that are pending against them.

89. As a result of the Equity Claims Decision, the Third Party Defendants' indemnity claims in

resþect of shareholder class action clai¡ns are subordinated equity claims (leaving aside that they

are contingent and contested in any event). With respect to the Third Parly Defendants'

indemnity claims in respect of the noteholder class action claims against thern, these claims have

now been limited to $150 million, collectively and in the aggregate for all Third party

Defendants, by operation of the Indemnified Noteholder Class Action Limig which has limited.

the underlying claims by former noteholders against the Third Parry Defendants to $150 million.

As discussed the Plan provides for these contingent, unresolved claims through the creation of

the Unresolved Claims Reserve.

V, TIIEPLAN

A. Background and Overview-

90. On August 28, 2012, SFC brought a motion for an order approving the filing of the plan

(the "Plan Filing and Meeting Orderu) and for calling a meeting of creditors to vote on the plan.

I swore an affidavit in connection with that motion, a copy of which is attached \¡/ithout exhibits

as Exhibit "P".

9I. On August 31, 2012, this Honourable Court issued the Plan Filing and Meeting Order as

well as an endorsement stating that the Plan Filing and Meeting Order was made without any

determination of (a) the test for approval of the Plan; (b) the validþ or quantum of any claims;

and (c) the classification of creditors for voting purposes. The endorsement also stated that the
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Plan Filing and Meeting Order did not prevent or restrict any party from opposing the Sanction

Order now being sought. A copy of the endorsement is attached as Exhibit "Q".

92. The Plan sets out to achieve the following purposes:

(a) to effect a full, final and irrevocable compromise, release, discharge, cancellation

and bar of all Affected Claims;

(b) to effect the distribution of the consideration provided for herein in respect of

Proven Claims;

(c) to transfe¡ ownership of the Sino-Forest business to Newco and then to Newco II,

in each case free and clear of all claims against SFC and certain related claims

against the Subsidiaries, so as to enable the SFC Business to continue on a viable,

going concern basis for the benefit of the Affected Crediton; and

(d) to allow Affected Creditors and Noteholder Class Action Claimants to benefit

from contingent value that may be derived from litigation claims to be advanced

by the Litigation Trustee.

93. SFC believes that the Plan represents the best available outcome in the circumstances and

that those with an economic interest in SFC, when considered as a whole, will derive a greatet

benefit from the implementation of the Plan and the continuation of the business of Sino-Forest

as a going concern than would result from a bankruptcy or liquidation of SFC and Sino-Forest.

SFC also believes that the Plan reasonably takes into account the interests of the Third Pa*y

Defendants, who seek indemnity and contribution from SFC and its Subsidiaries on a contingent

basis, in the event that they are found to be liable to SFC's stakeholders.
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94. Given that the Sale Process was not successful, the Plan contemplates tlat a new company

and a frirther subsidiary ("Newco" and "Newco II", respectively) will be incorporated and SFC

will transfer substantially all of its assets to Newco in compromise and satisfaction of all claims

made against it. The result will be that Newco will own, directly or indirectly, all of SFC's

Subsidiaries and SFC's interest in Greenheart and its subsidiaries as well as any intercompany

debts owed by the Subsidiaries to SFC. Pursuant to the Plan, as explained in fi¡rther detail

below, the shares ofNewco will be disfributed to the Affected creditors.

95. The terms of the October 19 Draft Plan were described in greater detail in the Monitor's

Thirteenth Report. This Plan was amended on Novemb er 28,2012. Attached as Exhibit uRu is a

copy of the Plan, as amended. Attached as Exhibit "S" is a blaokline comparison of the plan to

the October 19 Draft Plan filed with the Cou¡t. Attached as Exhibit "T" is a copy of the plan

Supplement dated Novemb er 21, 2012 (the "plan Supplement").

B, Ðistributions Under the PIan

96. The Plan contemplates the distribution of (1) Newco Shares, (2) Newco Notes, and (3)

Litigation Trust Interests, each as further described belo.w.

1. Newco Shøres

97. Pursuant to the ter¡ns of the Plan, Affected Creditors with P¡oven Claims are entitled to

their pro-rata share of 92.5% of the Newco Shares and Early Consenting Noteholders also

entitled to their pro-rata share of 7.5Y" of the Newco Shares.

98. As set out in Exhibit C to the Plan Supplement, Newco will be incorporated as an exempt

conpany under the laws of the Cayman Islands pursuant to the Plan. It will have a single class

of voting shates, being the Newco Shares. Newco is not, and there is no current intention for
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Newco to become, a reporting issuer in any jurisdiction of Canada or elsewhere and the Newco

Shares will not be listed on any stock exchange or quotation sewice on the Plan hnplementation

Date. The board of directors of Newco will initially consist of up to five directors that will be

satisfactory to the Initial Consenting Noteholders. Thereafter, directors will be elected by

shareholders on an annual basis at Newco's annual general meeting. Certain shareholders

holding large blocks of shares will be entitled to elect directors.

99. As set out in Exhibit C to the Plan Supplement, prior to the Plan Implementation Date, it is

intended that Newco will organize Newco II as a wholly-owned. subsidiary and an exempt

ssmpan! under the laws of the Caynean Islands, for the puryose of acquiring from Newco the

SFC assets to be tansferred by SFC to Newco on the implementation of the Plan. The purpose

of this step is to organize Newco (namel¡ Newco II) in a tax and jurisdictionally effioient

manner for purposes of any subsequent sale of all or substantially all of Newco's assets (for

exarnple, Newco II will own all of the Direct Subsidiaries in a single jurisdiction, rather than in

four separate jurisdictions).

100. Newco will be named Evergreen China Holdings Ltd- and Newco II will be named

Evergreen China Holdings II Ltd.

2. Newco Notes

101. Pursuant to the terms of the Plan, Affected Creditors with Proven Claims are entitled to

their pro-rata share of the Newco Notes.

102. As set out in Exhibit D to the Plan Supplement (which defines the capitalized terms used in

this paragraph), Newco Notes in rhe aggregate principal amount of US$300 million will be

issued under an Indenture. They will be guaranteed by the Subsidiary Guarantors and secured by
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pledges' mortgages and/or charges of the Collateral as described in Exhibit D to the plan

Supplement. Interest may be paid in cash or in PIK notes at rates prescribed in the Indenture and

described in Exhibit D to the Plan Supplement. The Newco Notes will mahre seven (7) years

afrer the Original fssue Date, unless earlier redeemed pursuant to the terms thereof and the

Indenture.

3. Lítìgatíon Trust Interests

103. Pursuant to the terms of the Plan, Affected Creditors with Proven Claims are entitled to

theirpro-rata share of 75%o of the Litigation Trust Interests and the Noteholder Class Action

Claimants are entitled to theirpro-rata share of 2|Yoof the Lidgation Trustlnterests.

104- The Litigation Tn¡st will hold the Litigation Trust Claims (each as defined in the plan),

which include all claims and actions that have been ormay be asserted by or on behalf of (i) SFC

against any and all third parties, and (ii) the Note Indenture Trustees (on behalf of the

Noteholders) against any and all persons in connection with the Notes; provided that Litigation

Trust Claims will not include claims released under the Plan or claims advanced in the Class

Actions.

105. The Litigation Trust will be governed by a Litigation Trust Agreement, a draft form of

which was attached as Exhibit B to the Plan Supplement. The Litigation Trust wilt be firnded by

SFC with the Litigatio¡ p¡¡ding Amount, $l million. pursuant to the plan, Newco may

subsequently elect to advance additional funding to the Lirigation Trust. The Litigation Trustee

(who has not yet been selected) will be charged with the responsibility to preserve and enhance

the value of the Litigation Trust Assets (as def,rned in the Litigation Trust Agreement), through

the prosecution, compromise and settlement, abandonment or dismissal of all claims held by the
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Litigation Trust. In addition, the Plan contemplates that, prior to the Plan Implementation Date,

SFC and the Initial Consenting Noteholders may agree to exclude one or more claims from being

transferred to the Litigation Trust in which case súch claims will be released on the Plan

Implementation Date.

106. I am advised by counsel that the Litigation Trust Claims will be transferred to the

Litigation Trust subject to the equities, limitation defences and other defences that otherwise may

be asserted against SFC, and none of those equities, litigation defences and other defences are

purported to be compromised by the Plan.

107. SFC will also be fransferring all reqrective rights, title and interests in and to any lawyer-

client privilege, work product privilege or other privilege or immunity attaching to any

documents or cornmunications associated with the Litigation Trust Claims to the Litigation Trust

for the benefit of the beneficiaries of the Litigation Trust.

C. Reserves Established Under the Plan

108. The Plan contemfiates the establishment of the Administration Charge Reserve, the

Unaffected Claims Reserve, the Unresolved Claims Reserve, and the Monitor's Post-

Implementation Reserve. Notwithstanding that the Initial Order created a Directors' Charge of

$3.2 million, the Named Directors and Officers have agreed to stand back from making any

claims against the Directors' Charge as part of the comprehensive ¿¡¡angements inherent in the

Plan agreed to by the Initial Consenting Noteholders such that the Plan no longer provides for a

Directors' Charge Reserve. The Monitor's Thirteenth Report also describes the purpose of each

ofthese Reserves.
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109. The amount of the Administation Charge Reserve is $500,000 or such other amount as

may be agreed to by the Monitor and the Ilritial Consenting Noteholders. The amount of the

Unaffected Claims Reserve will be established on the Plan Implementation Date and is estimated

to be 51,800,000. The amount of the Monitor's Post-Implementation Reserve will initially be

$5,000,000 or such other amount as may be agreed by SFC, the Monitor and the Initial

Consenting Noteholders.

110. Any firnds rernaining'in the Administration Charge Reserve or the Unaffected Claims

Reserve will be tansferred to the Monitor's Post-lmplementation Reserve. The Monitor -uy, io

its discretion, release excess cash from the Monitot's Post-knplementation Reserve to Newco.

Once the Monitor deterrnines that the cash remaining in the Monitor's Post-Implemsntation

Reserve is no longer necessary for administering SFC, lhe Monito¡ shall transfer 1þs ¡spaining

funds to Newco.

111. The Unresolved Clairns Reserve will contain Newco Shares, Newco Notes, and Litigation

Trust Interests in respect of any Unresolved Claims. It is expected that the Unresolved Claims as

at the Plan hnplementation Date will consist primarily of the conti:rgent and unresolved

indemnity claims ágainst SFC by the Third Parly Defendants in respect of (a) Class Action

lndemnity Claims relating to the Indemnified Noteholder Class Action Claims, which have been

limited to $150 million collectively and in rhe aggregate by operation of the consdnsual

Indemniñed Noteholder Class Action Limit; (b) $30 million in respect of unresolved claims for

reimbursement of Defence Claim Costs; and (c) $500,000 in respect of unresolved claims filed

by certain trade and other creditors, some of which have been accepted for voting purposes but

not yet for distribution purposes.
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112. Pursuant to the Plan and the Sanction Order, each of SFC, the Monitor, and the Initial

Consenting Noteholders have reserved all rights to seek or obtain an Order at âny time directing

that any Unreselved Claims should be disallowed in whole or in part or should receive the same

treabnent as Equity Claims. The Plan and the Sanction Order provide that all parties with

Unresolved Claims will have standing in respect of any proceeding to determine whether or not

an Unresolved Claim constitutes a Proven Claim (in whole or in part) entitled to consideration

under the Plan.

113. The Plan Supplement also describes the establishment of SFC Escrow Co., which will act

as the Un¡esolved Claims Escrow Agent. Subject to the terms of the Plan, SFC Escrow Co. will

hold distributions in respect of any Umesolved Claim in existence at the Plan Implementation

Date in escrow until settlement or final determination of the Unresolved Claim in accordance

with the Claims Process Order, the Meeting order, the Plan or otherwise, as applicable.

l. IndemníJíeil Noteholder Class Actìon Claíms

114. As I discussed above, there is a component of the class action claims that relates to the debt

iszuances and, in some respect, some of the class action plaintiffs are forrner noteholders-

Section 4.4(a) of the Plan makes clear that those claims, as against SFC, the Subsidiaries or the

Named Directors and Officers (other than those claims that are Section 5.1(2) D&O Claims,

Conspiracy Claims or Non-Released D&O Claims) are fully, finally, irrevocably and forever

compromised and released. However, these Noteholder Class Action Claims against Third Party

Defendants are not compromised or released and may continue to proceed against the Third

Party Defendants, provided that the Class Action Plaintiffs have agreed that the aggregate

amount of such claims that may be asserted against Third Party Defendants in respect of
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Indemnified Noteholder Class Action Claims shall not exceed the Indemnified Noteholder Class

Action Limit, *hi"h hu. been established at a global amount of $150 million in the aggregate for

all Third Party Defendants.

115' The Indemnifred Noteholder Class Action Limit was established after extensive and

diffrcult negotiations and discussion spanning many montlu among the Ad Hoc Securities

Pu¡chasers Committeg the Ad Hoc Noteholders and SFC. As a result of the limit, the maximr¡m

exposure of the Third Party Defendants with respect to trdemnified Noteholder Class Action

Claims is, in the aggregate, $150 million. Accordingl¡ the maximum pote,ntial indemnþ claims

of such Third Party Defendants against SFC are likewise limited to $150 million in the

aggregate. Such contingent indemnity claims are treated as Unresolved Claims under the plan,

and the potential Plan consideration that could be distributed in respect of any such indernnity

claims that could become Proven Claims will be held in escrow in the Unresolved Claims

R.eserye.

2. Defence Costs

116. The Equity Claims Decision, as affirmed by the Court of Appeal, did not detennine

whether Defence Cost Claims of the auditors and Underwriters would be treated in the same

manner as their indernnity claims against the company. Accordingly, the plan heats Defence

Cost Claims as Unresolved Claims, with the potential Plan consideration that could be

distributed in respect of any such claims that could become Proven Claims to be held in the

Un¡esolved Claims Reserve.
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D. Releases Under the Plan

117. The Plan includes releases for certain parties (the "Released Parties"), including certain

current and former directors and officers of SFC (collectivel¡ the "Named Directors and

Officers"). The identif,rcation of the Named Directors and OfFrcers and the scope'of the releases

were heavily negotiated among various constituents as part of the negotiation of the Plan and

form a fundarnental element of the commercial deal embodied in the Plan.

ll8. There are four main categories of claims against the Named Directors and Officers that

will notbe releasedpursuant to the Plan:

(a) Non-Released D&O Qlaims, being claims for fraud or criminal conduct;

(b) Conspiracy Claims;

(c) Section 5.1(2) D8¿O Claims; and

(d) Non-monetary remedies of the OSC.

119. The Plan contemplates that recovery in respect of claims against the Named Directors

and Ofücers of SFC in respect of any Section 5.1(2) D&O Claims and any Conspiracy Claims

shall be directed to insurance proceeds available f¡om the inswance policies maintained by SFC.

120. SFC maintained director and officer insurance coverage in 2011 providing for a total of

$60 million of coverage, which applies to both defence costs and any damages or settlements.

The primary policy is provided by ACE INA Insurance with a policy limit of $15 million, with

excess layers provided by Chubb, ERIS (Lloyds) and Travelers (collectively, the "2011

Insurance Policies"). Slightly in excess of S I 0 million of the 560 million limit has been paid out
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on account of jnsured costs incurred by SFC and by other insured persons under the 2012

policies.

I21- When the 2011 policies \ryere not renewed after their expiry on December 31, 201l, SFC

obtained coverage f¡om other providers totalling $55 million for Z0l2 (the ,,21I2lnsurance

Policies"). T\e 2012 Insurance Policies contain a 'þrior acts" exclusion, and therefore are not

available to respond to claims arising from ihe Muddywaters allegations.

122. Both the 2011 Insurance Policies and,2}l2lnsurance Policies provide for three fires of

coverage: (a) director and officer liability; (b) corporate liability for indemnifiable loss; and (c)

corporate liability arising from securities claims. The insurance policies are subject to a number

of exclusions, and contain cor,'erage and olai:ns limits.

123. In addition to the release of the Named Directors and Officers, and advisors involved in

these proceedings, the Plan provides for releases of all claims relating to claims against SFC that

may be made against the Subsidiaries. As I explained in my Initial Order Affidavit, \¡yhile SFC is

a holding company, the "business" of SFC is conducted through the Subsidiaries (which are not

CCAA applicants).

L24- There can be no effective restruchrring of SFC's business and separation from its

Canadian parent (which SFC has said from the outset was the objective of the commencement of

these proceedings) ifthe claims asserted against the Subsídiaries arising out ofor connected to

claims against SFC remain outstanding. Just as the claims of the Noteholders against the

Subsidiaries are to be released under the Plan upon implementation, so are the other claims

against the Subsidiaries which relate to claims asserted against SFC (as well as any claims that

the Subsidiaries have against SFC).
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\¿I. THE MEETING

I25. The Plan Filing and Meeting Order sets out the procedure for the calling and conduct of the

meeting of creditors to vote in respect of the Plan.

A. Meeting Materials, Notice, and Mailing

126. The Plan Filing and Meeting Order approved the forms of Information Circular, Notice to

Affected Creditors, Ordinary Affected Creditors' Prox¡ Noteholders' Proxy, Instructions to

Ordinary Affected Creditors, Instructions to Registered Noteholders, Instructions to Unregistered

Noteholders and Instructions to Participant Holders (collectively, the "Meeting Materials'). A

copy of the Meeting Materials is attached as Exhibit "U".

L27. The Mailing Date set out in the Plan Filing and Meeting Order was to be no later than

September 20,2012, provided that such date could be extended by the Monitor with the consent

of SFC and the Initial Consenting Noteholders. The Mailing Date was ultimately set as October

24,2012.

128. A separate order was obtained by the Monitor on October 24, 2012 (the "Revísed

Noteholder Mailing Process Order") to effect a more efficient process for the mailing of the

Meeting Materials to the Noteholders. A copy of the Revised Noteholder Mailing Process Order

is attached as Exhibit "V".

129. -[he Monitor has set out in its Thi¡teenth Report how the Plan Filing and Meeting Order

was complied with and how notice was effected as required.
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130. The Plan Filing and Meeting Order permits SFC, with the consent of the Monitor to

amend, testate, modiff and/or supplement any of such materials, subject to the terms of the plan,

provided that the Monitor, SFC or the Chair shall communicate the details of any such

amendments, restatements, modifications and/or supplements to Affected Creditors present at the

Meeting prior to any vote being taken at the meeting, among other things.

l3l. The Plan Supplement was distributed in accordance with the terms of the Plan Filing and

Meeting O¡der to Affected Creditors. The Plan (as amended on November 28,2012) was

provided to the CCAA sen¡ice list as well as posted on the Monitor's website on November 28,

2012.

132- Based on hfonnation prc.,'ided to me by counsel and by the }4onitor in i*,s ïhirteenth

Report I believe that SFC ¡¿s s¡mplied with all requirements in the Plan Filing and Meetirig

Order with respect 1¿ 1fos msiling of the Meeting Materials.

B, The Meeting

133. The Plan Filing and Meeting O¡der authorized SFC to call the Meeting and to hold and

conduct the Meeting on the Meeting Date at tbe offices of Bennett Jones LLP, 3400 One First

Canadian Place, Toronto, Ontario, for the purpose of seeking approval of the Plan by the

Affected Creditors with Voting Claims at the Meeting in the manner set forth in the Plan Filing

and Meeting Order.

134. The Meeting Date was set to be November 29, 2012, and this was communicated to

Affected Creditors in the Meeting Materials. Fu¡ther changes to the Plan resulted in the Meeting

Date being extended to November 30, 2012. SFC issued a press release announcing this
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extension, and the Monito/s counsel also communicated the fact of the extension by way of

email to the Service List. The location of the Meeting was moved to the offices of Gowling

Lafleur Henderson LLP, counsel to the Monitor, at 1 First Canadian Place, 100 King Street

West, l6th Floor, Toronto, Ontario.

135. The outcome of the Meeting will be reported in a further report by the Monito¡ prior to the

Sanction Order hearing.

C. Entitlement to Vote and Classification of Creditors

136, The voting process is described in some detail in the Monitor's Thirteenth Report. By way

of general overview only, the Plan Filing and Meeting Order provides that the only Persons

entitled to vote at the Meeting are the Beneficial Noteholders with Voting Claims that have

beneficial ownership of one or more Notes as at the Voting Record Date (August 3t, 2012), and

Ordinary Affected Creditors with Voting Claims as at the Voting Record Date.

137. The Plan Filing and Meeting Order provides that each Affected Creditor with an

Unresolved Claim could also attend the Meeting and is entitled to one vote at the Meeting in

respect of such Unresolved Claim. The Monitor is required to keep a separate record of votes

cast by Affected Creditors with Unresolved Claims and to report on such vote at the Sanction

Hearing.

138. The Plan Filing and Meeting Order provides that each of the Third Parly Defendants is

entitled to vote as a member of the Affected Creditors Class in respect of any Class Action

Indemnity Claim that it has properly filed in respect of the Indemnified Noteholder Class Action

Claims, provided that the aggregate value of all such claims shall, for voting purposes, be



278

40

deemed to be limited to the amount of the Indemnified Noteholder Class Action Limit. The

Monitor is required to keep a separate record of votes cast by the Third Party Defendants in

respect of such Class Action Indernnity Claims and to report to the Court with respect thereto at

the Sanction Hearing.

139. The Plan Filing and Meeting Order provides that the following Persons do not have the

right to vote at the Meeting: Unaffected Creditors; Noteholder Class Action Claimants; Equity

Claimants; any Person with a D&O Claim; any Person with a D&O Indemnity Claim (other than

a D&O Indemnity Claim in respect of Defence Costs Cl¡ims or in respect of the Indemnified

Noteholder Class Action Ctaims); any Person with a Subsidiary lrtercompany Claim; and any

other Person asserting Claims against SFC whose Claims do not constitute Affected Creditor

Claims on the Voting Record Date.

Vtr. STEPS TAKEN AT THE OSC WITII RESPECT TO PLAN STEPS

140' The mailing of the Meeting Materials, the holding of the Meeting, and the steps

contemplated to implement the Plan could have individually or collectively constituted an act in

fi;rtherance of a tradg which would have been contrary to the TCTO first made by the OSC on

August 26,2011.

141. To avoid that result, SFC sought and obtained two orders of the OSC to vary the TCTO.

First, on September 18, 2012, the OSC issued an order varying the TCTO to pennit the

distribution of the Meeting Materials as contemplated by the Plan Filing and Meeting Order. A

copy of the September 18,2Ol2 order is attached as Exhjbit "W".



27 9

4l

142. Second, on October 26,2012, the OSC issued an order varying the TCTO to permiü (a) the

holding of the Meeting; and (b) the CCAA Plan Trades and all acts in furthe¡ance thereof, other

than CCAA Plan Trades required to give effect to an Alternative Sale Transaction, provided that

the requisite creditor approval is obtained, this Honourable Court issues a sanction order, and

SFC has complied and is in compliance with the terms of all CCAA court orders. A copy of the

October 26,2012 order is attached as Exhibit "X".

143. As a result except in the circumstances where an Alternative Sale Transaction was being

prusued, there are no fi¡rther regulatory requirements that relate to the OSC that are needed to

effectuate the transactions contemplated in the Plan, other than an order from the OSC and other

provincial securities regulators for a decision that SFC is not a reporting issuer effective as of the

implementation date of ihe Plan. If granted, that order would result in SFC and Newco not being

reporting issuers in Ontario or any other province in Canada following the implementation date

of the Plan.

\rIII. PLAN SANCTION

A. SFC Has Complied with the CCAA and the Orders Granted in these Proceedings

144. As I explained in my Initial Order Affidavit and as was found by this Honourable Court

in its endorsement on the Initial Order, a copy òf which is attached as Exhibit "Y", SFC is a

"debtor company" under section2 of the CCAA. It is a "company" continued under the CBCA

that has debts far in excess of the CDN $5 million sûatutory requirement, and is insolvent with

liabiiities to creditors far exceeding CDN $ I ,000.
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145- Since the cornmencement of these proceedings, SFC has complied with the provisions of

the CCAA, the Initial Order and all subsequent Orders of the Court granted in these proceedings.

I am not aware, and I am advised by counsel that they aïe unaware, of any steps taken by SFC

that are not authorized by the CCAA.

146. This Honourable Court has been kept up to date with regular updates provided in

afFrdavits that I have sworn and in reports of the Monitor that have been filed with the Court. In

particular, SFC made full and timely disclozure of, among other things: (a) developments

occurring at the OSC and with OSC Ståff; (b) steps taken by SFC in response to various

developments in SFC's business, including a number of departures of senior panagement

personnel at SFC; (c) the efforts to negotiate a global resolution of issues among all stakeholders;

(d) the efforts to market the assets of SFC pursuant to the Sale Process Order; and (e)

developments in SFC's business, including the difficulties SFC has experienced in realizing upon

and recovering receivables from third parties.

t47. Accordingly, after consulting with counsel and reviewing the documents described

above, I believe that all steps üaken by SFC since the inception of this proceeding have been

authorized by the CCAA.

B. The Plan is FaÍr and Reasonable

148. Since the Muddy Waters report was issued on June 2, 201!, SFC has expended

considerable efforts and tesources examining alternatives to find the best possible resolution to

the issues facing the company described above.
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149. Prior to filing for the protection under the CCAA, SFC did everything within its power to

avoid the defaults that ultimately forced it to commence insolvency proceedings. However, as

described above and in my Initial Order Affidavit, SFC was in default under certain of the Notes

as a rezult of being unable to issue 2011 third quarter financial statements. While waivers of

such defaults were obtained for a period of time, those waivers were set to expire at the end of

Apnl,2012 and the Noteholders, with the guarantees and share pledges described above, would

have been in a position to enforce their rights under the Note Indentures. Any alternative to the

commencement of CCAA proceedings would have risked the immediate cessation of the Sino-

Forest business resulting in significant detriment to SFC's stakeholders.

150. As previously discussed, following the commencement of these CCAA proceedings, SFC

conducted a court supervised Sale Process to determine whether there was a potential purchaser

willing to purchase the assets of SFC for the Qualified Consideration. With the assistance of

Houlihan, the market was thoroughly canvassed and no such bidder could be found. In

accordance with the Sale Process Procedures, SFC terminated the Sale Process and proceeded

towards developing the Plan to implement the Restructuring Transaction.

151. The Plan that will ultimately be put to Affected Creditors at the Meeting ìilas the zubject

of significant and extensive negotiations. In negotiating the Plan, the Board of SFC considered

the interests of all stakeholders of SFC. Alternatives were explored throughout the negotiations,

and the Plan was the product of such negotiations. I do not believe that there are other viable

altematives that would have been acceptable to SFC and its creditors. The Plan represents the

best available altemative remaining in these proceedings, and provides a better result for SFC's

creditors than could be achieve through a bankruptcy or liquidation.
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152- As discussed above, SFC is a holding company and the Sino-Forest business is held

through the Subsidiaries. To recover any value in a bankruptcy or liquidation scenario, creditors

would need to realize upon the assets where they areresident. The majority of SFC's busi¡ess

operations are located in the PRC, and the majority of SFC's forest plantations are located in the

southem and eastem regions of the PRC, primarily in inland regions suitable for large-scale

replanting- Other jurisdictions where banlauptcy or liquidations would need to take place would

be in ltrong Kong or the British Virgin Islands (the ',BVI").

153- Beyond the legal hu¡dles of effecting any banlruptcy or liquidation in these various

jurisdictions, any of SFC's creditors seeking a liquidation in the PRC, Hong Kong or BVI, will

be confronted with significant difüculties in collecting receivables as has been detailed by the

Monitor in its earlier reports and which I described during my cross-examination on an earlier

report and in dealing with the substantial claims that have been asserted against the Subsidiaries

as identified in the claims process. Significant efforts have been expended by Sino-Forest over

the past several months to recover its receivables, and notwithstanding long-standing

relationships with many of the parties owing such amounts, SFC has largely been unsuccessñrl.

The ability of third party creditors of a Canadian parent company (or a liquidaror appointed

outside of the PRC in respect of the Subsidiaries) to collect such receivables in these various

regions is speculative, at best.

154. Any creditors in a bankruptcy or liquidation scena¡io in these various jurisdictions would

also have significant challenges in monetizing any of the assets of the Subsidiaries, given the

challenges in establishing title capable ofbeing transferred to a buyer that have been described in

the reports of the Independent Committee, my earlier affidavits and certain reports of the

Monitor. Even if such assets were successfully monetized, insofar as such assets are located in
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the PRC, creditors would be faced with the numerous legal and regulatory issues associated with

removing funds from the PRC.

155. Any liquidation or bankruptcy of SFC, through its Subsidiaries, would result in loss of

value to the creditors of SFC and its Subsidiaries as a going concem. As I have testified on a

number of occasions, significantly greater value can be obtained through the Sino-Forest

business contìnuing as a going concem than could be obtained through piecemeal dismantling of

the enterprise through a bankruptcy or liquidation.

156. In developing the Plan, I do not believe that SFC or the Board has acted in a manner that

unfairly disregards, or is unfairlyprejudicial to, or oppresses the interests ofany stakeholders. It

is not unfair for shareholders to not receive any distribution under the Plan given that there are

insufnicient funds to satisfy the claims of SFC's creditors. The treatnent of shareholder claims

and related indemnity claims is fair and consistent with the Equity Claims Decision, as affimed

by the Court of Appeal. As I have described above, a sizeable majority of the Noteholders have

agreed to support the Plan, and the Ad Hoc Securities Purchasers Committee and the Quebec

Class Action Plaintiffs have stated that they will not oppose it. To the extent that certain claims

are Unresolved Claims at the time of the Plan's implementation, such claims are provided for

through the creation of the Unresolved Claims Raserve, which will preserve the potential Plan

Consideration in respect of such claims, to the extent that any of them (or any part of any of

them) becomes a Proven Claim.

157. SFC has stated from the outset of these proceedings that it is necessary to have a clean

break for the Subsidiaries from SFC in order for these proceedings to be successful. The primary

purpose of the CCAA proceeding was to extricate the business of Sino-Forest, through the
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operation of SFC's Subsidiaries, from the cloud of uncertainty surrounding SFC. Accordingly,

there is a clear and rational connection between the release ofthe Subsidiaries and the plan and it

is difficr¡lt to see how any viable plan could be,made that does not cleanse the Subsidiaries of the

claims made against SFC. The Subsidiaries are effectively contributing their assets to SFC to

satisfy SFC's obligations under their guarantees of SFC's Note indebtedness, for the benefit of

the Affected Creditors (the Subsidiaries are not asserting against SFC for doing so, and in fact

are releasing SFc from any such claims and guaranteeing the Newco Notes).

158- The Plan will e,lrable SFC to achieve a going concem outcome for the business of Sino-

Forest that firlly and finally deats with debt issues and will extract the business of Sino-Forest

from the uncertaínties surrounding SFC. The Plan will provide stability for Sino-Forest's

employees, suppliers, customers and other stakeholdeffi, and provide a path for recovery of the

debt owed to SFC's ae¡-suþe¡dinated creditors.

159- The Plan preserves the rights of aggrieved parties, including SFC, to pursue those parties

that are alleged to share some or all of the responsibilþ for the problems that caused SFC to file

for CCAA protection in the first place. Releases are not being granted to individuals who have

been charged by OSC staff, or to other individuals against whom the Ad Hoc Securities

Purchasers Committee wishes to preserve litigation claims.

160. The Named Directors and Ofücers group consists principatly of Board members and

members of management who have been important to efforts to avoid note defaults and later to

facilitate SFC's restmcturing efforts. It also included some individuals fonnerly associated with

SFC who, to SFC's knowledge, are not implicated in any conduct issues. The Named Directors

and Officers are Andrew Agnew, V/illiam E. Ardell, James Bowland, Leslie Chan, Michael
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Cheng, Lawrence Hon, James M.E. Hyde, Richard M. Kimel, R. John (Jacþ Lawrence, Jay A.

Lefton, Edmund Mak, Tom Maradin, Simon Murray, James F. O'Donnell, William P. Rosenfeld,

Peter Donghong Wang, Garry V/est Kee Y. 'Wong, and me.

161. I have described above the steps taken to investigate conduct issues, avoid note defaults

and ultimately to facilitate the restructuring efforts. These efforts would not have been possible

without the active participation of the Board and members of remaining management.

162. In addition to these positive efforts, the Board also dealt uith conduct issues as facts

came to light. As described above, certain individuals were placed on administative leave

following late August 2011. As described in prior affidavits, since the commencement of these

CCAA proceedings, Allen Chan, Alfred H*g, George Ho, Simon Yeung, Albert Ip, and David

Horsley have ceased to be employed by Sino-Forest. Other less senior employees also have

ceased to be employed by Sino-Forest.

163. Finally, a release of the Named Directors and Officers is necessary to effect a greater

recovery for SFC's creditors, rather than preserve indemnification rights and dilutive

participation entitlements for the gamed Directors and Officers.

164. For the reasons discussed above, SFC believes that the Plan provides a fair and

reasonable balance among its stakeholders while providing the ability for the Sino-Forest to

continue as a going conceri for the benefit of stakeholders.

165. As I have explained in several prior affidavits, to achieve a going concern outcome for

the business of Sino-Forest, SFC cannot remain in CCAA for much longer. There have already

been considerable strains on Sino-Forest's business relationshíps and the company's ability to
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collect very sizable accounts receivable have been significantly constrained by the fact of these

insolvency proceedings. Moreover, as indicated by the Monitor's Thirteenth Report and the

proposed cash flow forecast in the Monitor's Twelfth Report, while SFC has sufficient cash to

exist to February I,2Ol3, SFC's cash position is being rapidly depleted and SFC will likely have

insufficient funds to continue operating in these CCAA proceedings for any extended period of

time beyond February 7, 2073.

166- Subject to obtaining approval of the Plan by the requisite majority of Affected Creditors

with Proven Claims at the Meeting, for the reasons stated above, I beüeve that the plan is

appropriate and should be sanctioned by this Honourable Court.

S\ÃIOP.N BEFOP,E ÌdE at the Ciff ofi.Iong
Kong, Special Adminishative Region,
People's.Republic of China, this 29ù day of
November,20l2 

lllv,,f/,/Lr^

)
)
)
)
)Cha¡l

A Commissioner of Oaths SI¡iih
Rirùsd¡ Butler

ã)/l.Alq¡ndra llouse
EmgKo¡gSÂR

W. Judson Martin
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I, CHARLES M. WRIGHT, of the City of London, in the Province of Ontario, AFFIRM:

1. I am a partner at Siskinds LLP, who, along with Koskie Minsky LLP (together, "Class

Counsel"), are counsel to the plaintiffs (the "Representative Plaintiffs") in the above-captioned

class proceeding (the "Onta¡io Action").

2. Class Counsel have retained Paliare Roland Rosenberg Rothstein LLP for purposes of the

above-captioned proceeding (the "lnsolvency Proceeding") under t}:Le Companies' Creditors

Arrangement Act C'CCAA"),who act for the Ad Hoc Committee of Purchasers of the Applicant's

Securities (together with the Representative Plaintiffs, the "Ontario Plaintiffs").

3. Siskinds Demeules is counsel to the plaintiffs in the class proceeding in the Province of

Quebec Superior Court styled as Guining Liuv. Sino-Forest Corporation, et ø1, File No. 200-06-

000132-l I 1.

4. I have knowledge of the matters deposed to below. 'Where I make statements in this

aff,rdavit that are not within my personal knowledge, I have indicated the source of my

information, and I believe such information to be true.

NATURE OT'THIS MOTION

5. On November 29,2072, the Ontario Plaintiffs entered into Minutes of Settlement with

the defendant, Ernst & Young LLP, in order to resolve all claims against Ernst & Young LLP,

Ernst & Young Global Limited and any of its member firms, and any person or entity affiliated

with or connected thereto ("Ernst & Young", as more fully defined in the Plan of Compromise

and Reorganization of the Applicant under the CCAA dated December 3, 2012 (the "Plan"))

including all claims that have been asserted or that could have been asserted against Ernst &

Young in these class proceedings (the "Ernst & Young Claims", as more fully defined in the as
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defined in the ptan). eru"g with the Minutes of Settlement, the framework of the proposed

settlement and release of Ernst & Young is contained in the Plan, and in particular at Article I l ' l

and the corresponding definitions (the "Emst & Young Release" and the "Ernst & Young

Settlement',). A copy of the Minutes of Settlement is attached hereto as Exhibit'r4." Copies of

the draft settlement approval orders are attached hereto as Exhibits .(B-L" and"B.Z'" A copy of

the plan is attached hereto as Exhibit *C' and a copy of the orde¡ sanctioning the Plan dated

December l},Z}l2(the,'sanction Order') is attached hereto as ExhibÍt "D." The'endorsement

and reasons of the Honourable Justice Morawetz sanctioning the Plan are attached hereto as

Exhibits c3ß-1,, and r.ß-2.r, Where I have used capitalized terms that I have not defined in this

afhdavit, those terms have the same meanings attributed to ttrem in the draft settlement orders or

the Plan.

6. I affirm this affi.davit in support of the motion brought by the Onta¡io Plaintifß for

approval of the Emst & Young Settlement'

OVERVIEW OF THE SETTLEMENT

7. subject to the terms of the Ernst & Young Settlement, Ernst & Young has agreed to pay

CADS117,000,000.00 (the "settlement Amounf') to a Settlement Trust to be administered in

accordance with orders of the court'

g. In consideration for the settlement Amount, it is a condition of the Ernst & Young

Settlement that Emst & young will receive a full and final release in respect of all claims

relating to its relationship with sino-Forest corporation ("sino"), its subsidiaries and affiliates,

as more fully def,rned as the Ernst & Young Release in the Plan.
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9. The Emst & Young Settlement is also conditional on the approvals by courts in Ontario,

Quebec and the United States and certain other conditions contained in the Minutes of

Settlement, the Plan and the Sanction Order.

10. The draft settlement approval orders provide that the distribution of the net Settlement

Amountl shall be made to the Securities Claimants.

BACKGROIJND OF THE ACTION

11. Sino shares were publicly traded at all material times on the Toronto Stock Exchange (the

"TSX'), on the Berlin exchange, on the over-the-counter market in the United States and on the

Traflegate ma¡ket. Sino shares also traded on alternative trading venues in Canada and

elsewhere including, without limitation, AlphaToronto and PureTrading. During the period from

March L9,2007 through June2,zOlL, approximately 93.4Yo of the aggregate global volume of

üade in Sino common sha¡es took place in Canada (82.9% on the TSX and 10.5% on other

trading venues in Canada).

12. Sino also issued and had various notes outstanding. These notes were offered to

investors by way of offering memoranda, and were underwritten by various financial institutions

who are defendants in the Ontario Action. In addition to those primary ma¡ket offerings, these

notes traded in the secondary market.

13. On June 2,20L1, Muddy 'Waters Research ("Muddy Waters") released a research report

alleging fraud against Sino and alleging that it "massively exaggerates its assets." The release of

this report was immediately followed by a dramatic decline in Sino's share price.

í 'rLô --+ Ca¡+lamanr ¡lmnrrn+ i. +ha 4n1nri¡i i-enr¡ininc, frCl-lf ilfe Settlement AmOUnt aftefI fllv llwl uvLl¡vl¡¡w¡¡L fr¡¡¡vu¡¡a ¡- 1¡iw û¡¡¡vu¡¡i ¡w¡¡¡ú¡i¡¡¡¡ó ij

payment of adminishation and notice costs, class counsel fees and expenses as approved by the
Court and payment to Claims Funding International in accordance with the funding or<ler of
Justice Perell dated lvlav 17 ,2012" atiached hereto as Exhribit "F."
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14. on June 1,2011, the day prior to the publication of the Muddy waters report, sino's

common shares closed at $ I 8.21 . After the Muddy Waters report became public, Sino shares fell

to $ I 4.46 on the TSX (a decline of 20.6Yo), at which point trading was halted' when trading

resumed the next day, Sino's shares fell to a close of $5.23 (a decline of 7l'3%o from June 1)'

15 A copy of the Muddy waters report is attached hereto as Exhibit "G'"

16. Sino,s notes also fell in value following the Muddy Vy'aters report. On May 9,2012 an

auction was held to settle the credit derivative trades for Sino-Forest bredit default swaps

C,CDS,,). CDS are essentially an insurance contract for debt instruments, and the price set in that

auction represents the market's view of the value of the notes as of May 9,2012' The CDS

auction price was 29Yo of t},re notes' face values'

17. on June 3,2oLl, Sino issued and filed on SEDAR apress release titled "Sino-Forest

Comments on Sha¡e Price Decline," which is attached hereto as Exhibit 6rH."

lg. On June 6,zo1l, Sino issued and filed on SEDAR a press release titled "Sino-Forest

Releases Supporting Evidence against Allegations from Short Seller," and announced that a

committee of its Board of Directors (the "Independent Committee") had been established and

had retained Osler, Hoskin & Harcourt LLP to conduct an investigation into Muddy Waters'

allegations. Attached hereto as Exhibit ÍI' is a copy of that press release'

19. Also on June 6, 2011, Sino issued a press release titled "Sino-Forest Independent

Committee Appoints PricewaterhouseCoopers," relating to the Independent Committee's

investigation into Muddy'waters' allegations, which is attached hereto as Exhibit "J'"

ZO. On June 13, ZOII, Muddy Vy'ate¡s issued a document titled "Reaction to TRE Ql

Eamings Call," which is attached hereto as Exhibit (K'"
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conr"inued since that time, and has been a.idecl not only by Dacheng, but also by Hong Kong-

based investigators specializing in financial fraud; two separate Toronto-based firms that

specialize in for-ensic áccounting, generally accepted accounting principles and generally

accepted auditing standards; a lawyer qualified to practice in the Republic of Suriname, where

Sino purported to own, through an affiliate, certain timber assets; and a financial economist who

specializes in the measurement of damages in securities class actions-

32. On June g,2}ll, Siskinds Desmeules, a Quebec City law firm affiliated with Siskinds,

commenced aparallel proceeding against Sino, Ernst & Young LLP and certain other defendants

in the Quebec Superior Court. Class Counsel in Ontario and Quebec have been working together

in a coordinated manner in both of these proceedings.

33. There were also two other proposed ciass proceedings commenced in Onta¡io relating to

Sino. Smith et al. v. Sino Forest CorporatÍon et al., commenced on June 8,2011 (the "Smith

ActiorÌ) and Northwest & Ethical Investments L.P. et al. v. Síno-Forest Corporation el. al.,

commenced on September 26,2011 (the "Northwest Actíon'). Rochon Genova LLP acted for

the plaintiffs in the Smith Actíon, and Kim Orr LLP acted for the plaintiffs in the Northwest

Action.

34. A copy of the Statement of Claim issued in the Northwest Action is attached hereto as

Exhibit rT."

35. In the Northwest Action, the plaintiffs sought a declaration that the misrepresentations

alleged were made by the defendants (including Emst & Young) with knowledge, fraudulently,

recklessiy or negligentiy. The Statement of Clairn rrrade speciÍic allegations of fiaud against
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each of the defendants (including Ernst & Young) at paragraphs 226-228 and allegations of

knowing, reckless or willfully blind misrepresentations elsewhere.

36. In Decemb er ZOll, there \À/as a motion to determine which of the three actions in Ontario

should be permitted to proceed and which should be stayed- By order dated January 6,2012'

attached hereto as Exhibit ,,ìU,,' the }lonourable Justice Perell granted carriage to the Ontario

plaintiffs. His Honour stayed the Smith Actionand the Northwest Action, and appointed Siskinds

LLp and Koskie Minsþ LLp to prosecute the ontario Action on behalf of the proposed class'

Following that decision, and pursuant to the Court's order, David Gra¡rt was added as a proposed

representative plaintiffand the soope of the class was expanded to its current scoPe'

37. on January 27, zol2, the Washington, DC-based law firrn of Cohen Milstein Sellers &

Toll pLLC'C.US plaintiffs' Counsel") cornürenced a proþosed class action against Sino, Emst &

young LLp, Ernst & Young Global Limited and other defendants in the New York Supreme

Court (the .,US Action"). The US Action was transferred from the New York state court to the

federal District court for the southern District of New York in March 201'2-

3g. United States securities class actions procedure features a process by which the "lead

plaintiff, is selected. on october 18,20!2,US Ptaintifß' Counsel issued the press release

required by that process. All parties that intended to seek lead plaintiff status were required to

move the U.S. Court within 60 days (by December 17, 2012). A review of the electronic

database indicates that David Leapard, IMF Finance SA and Myong Hyon Yoo, represented by

US Plaintiffs'Counsel, moved for appointment as lead plaintiffs onDecember 17,2012' No

other parties filed motions for appointment as lead plaintiffs by the Decemb er 17 ,2012 deadline'

I
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39. By way of Order of the United States District Court Southern District of New York dated

January 4,2013, David Leapard, IMF Finance SA and Myong Hyon Yoo were appointed as the

lead plaintiffs and US Plaintifß' Counsel as lead counsel to represent the interests of the

proposed class. The US action is presentiy ongoing, and asserts claims on behalf of a class of:

i) all persons or entities who, from March 19,2007 through August 26,2011 (the

"Class Period") purchased the common stock of Sino-Forest on the Over-the-
Counter ("OTC") market and who were damaged thereby; and ii) all persons or
entities who, during the Class Period, purchased debt securities issued by Sino-

Forest other than in Canada and who were damaged thereby.

40. Class Counsel have had numerous interactions with US Plaintiffs' Counsel conceming

developments in the Canadian and New York litigation.

41. On April 18,2012, the plaintiffs filed a Fresh as Amended Statement of Claim, a copy of

which is attached hereto and marked as Exhibit '6V." A Proposed Fresh as Amended Statement

of Claim was served on the defendants as part of the Ontario Plaintiffs' motion record in support

of their motion seeking leave under Part )OilII.l of the Securities Act (the "Leave Motion").

Attached and ma¡ked as Exhibit r''!V" is a copy of the Proposed Fresh as Amended Statement of

Claim.

PLAINTIFFS' MOTIONS FOR CERTIFICATION A¡ID LEA\rE

42. ln March and April 20L2, the Ontario Plaintiffs brought (a) a motion for certification of

the Onta¡io Action as a class action under the CPA; and (b) a motion for leave to proceed with

statutory claims under Part XXIILl of the Ontario Securities Act (tl:re*OSA").

43. The Ontario Plaintiffs frled voluminous motion records in support of their motions,

comprising evidence from their investigations and expert reports. The motion records included:

(a) an affidavit of Steven Chandler, a former senior law enforcement official from

IIorig Kong',\'hc \"'as invoiveri in in-"estigating Sino in China;
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(b) an affidavit of Alan Mak, an expert in forensic accounting;

(c) an affrdavit of Dennis Deng, a lawyer qualified to practice in the People's

Republic of China, and a partner in Dacheng law firm; and

(d) an affidavit of Carol-Ann Tjon-Pian-Gi, a lawyer qualified to practice in the

Republic of Suriname.

44. Justice Perell set a schedule for the proceeding by way of Order dated March 26,2012.

The defendants entered into a tolling agreement with the Ontario Plaintiffs and a separate tolling

agreement was entered into amongst the defendants to deal with any potential claims over or

third party claims. The tolling agreement between the defendants and the Ontario Plaintiffs was

made as of Ma¡ch 6,2072, and suspended the running of time for the purpose of the proposed

part)CilILl claims of the Ontario Plaintiffs and members of the putative class until February 28,

ZOt3. Following tt'le CCAA stay of proceedings, a second tolling agreement between these

parties was made as of May B,2ol2, wherein the parties agreed that the running of time for the

pulpose of the proposed Part )O(III.I claims of the Ontario Plaintiffs and members of the

putative class was to be suspended as of Ma¡ch 6,2072 until the earlier of 12 months following

the lifting of the ccAA stay or February 1,2074. This tolling agreementwas aresult of the

Ontario Plaintifß agreeing to consent to the stay order.

45. The certification and leave motions were scheduled for November 2l lo 30,2012. Those

motions were not heard in Novemb er 2Ol2 as a result of Sino's insolvency'

SINO'S INSOLVENCY

46. On March 30, 2012, Sino commenced the Insolvency Proceeding and obtained an order

for an interim stay of proceedings against the company, its subsidiaries and its directors and

officers. pursuant to an order on May 8,z\I2,the stay of proceedings was extended to all other
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defendants in the action, including Ernst & Young. The Ontario Plaintifß agreed not to oppose

this order on condition that (a) there was an order permining a settlement approval hearing and

certification hearing relating to a settlement with the defendant Pöyry (Beijing) Consulting

Company Limited (described below); and (b) the defendants execute the second tolling

agreement reflecting the delay caused by the Insolvency Proceeding. The stay of proceedings is

curently extended through to February 1,2013'

47. From the outset, it was apparent to counsel to the Onta¡io Plaintiffs that the Insolvency

Proceeding presented a material risk to the Onta¡io Plaintiffs. Namely that in order to effect a

restrucfuring that generated as much value as possible for Sino's creditors, there could be a plan

of arrangement that had the effect of imposing an unfavourable settlement on the Ontario

Plaintiffs.

48. Consequently, Class Counsel immediately entered into negotiations with other

stakeholders in the Insolvency Proceeding, and took a nuniber of steps to vigorously represent

the interests of the purchasers of Sino's securities. The following ïvere among Class Counsel's

main objectives:

(a) Reserving the Ontario Plaintiffs' rights to object to various features of the

Insolvency Proceedíng, so as to generate and/or preserve momentum for the

Ontario Plaintiffs' claims and positions;

(b) Ensuring that a Claims Process was established that identified the universe of

stakeholders having an interest in the Insolvency Proceeding while ensuring the

recognition of the totality of the representative claim advanced by the Ontario

Plaintiffs;

(c) Establishing a process for the mediation in the Insolvency Proceeding through

which the positíons of the va¡ious stakeholders would be defined; ancl
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(d) Obtaining ascess to information that would permit Class Counsel to make

informed recommendations to the Ontario Plaintiffs and the court in connection

with the terms of anY Plan'

ijnn", th;; objectives,'Class Counsel took a number of steps in the Insolveñõy

Proceeding, including the following:

(a) Bringing or appearing in response to the foliowing motions:

(i) March 30,20lZ - Anending at the initial application regarding CCAA

protection and sales process for Sino and its subsidiaries, including a stay

ofproceedings against sino, its subsidiaries and directors and ofñcers;

(iÐ April 13, 2ol2 _ Attending at the Company's motion regarding stay

extension;

(iiÐ April 20,2Ot2- Bringing a motion regarding advice and direction on the

ccqAstay and its impact on the pending motions inthe onta¡io Action;

(iv) April 20, 2012 -Attending at the company's motion regarding expansion

of the Powers of the Monitor;

(v)May8,2oI2_Attendingandparticipatingactivelyinthemotion
regarding a third Party stay;

(vÐMay8,2oI2_BringingamotionregardingPöyrysettlementleave;

(viÐ jli.lay 14,2012 -Attending and participating in a motion regarding claims

Procedure order, including granting of leave to the onta¡io Plaintiffs to

fiIe a Claim in respect of the substancê of the matters set out in the Ontario

Action on behalf of the proposed class and the same leave to the Quebec

Plaintiffs

(viii) May 14,2072 -Attending a motion brought by contrarian' one of sino's

noteholders;

(ix) May 17,2OI2 -Bringing a motion in the ontario Action regarding a third-

I

party funding agreement;
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(xii)
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(xiv)
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(xvii)

(xviii)

(xix)

(xx)

(xxi)

(xxii)
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May 77 ,2012 - Bringing a motion in the Ontario Action regarding Pöyry

settlement approval;

May 3I, 2012 - Attending at the Company's motion regarding stay

extension;

Jrume 26, 2012 - Attending at the Company's motion regarding the status

of Shareholder Claims and Related Indemnity Claims under the CCAA;

July 25, 2012 - Precipitating and attending at a motion regarding

mediation in the CCAA proceedings, which included an order that the

Ontario Plaintiffs were a party to the mediation;

Jr:\y 27,2012 - Attending at the Company's rnotion regarding the status of

Shareholder Claims and Related Indemnity Claims under the CCAA:

July 30, 2012 - Bringing a motion regarding document production and a

data room;

August 31, 20t2 - Attending at the Company's motion regarding plan

filing and meeting Order;

August 31, 20L2 - Attending at the Company's motion regarding

adjoumment of Ad Hoc Committee's motion (regarding appointnent of

Representative Plaintiff and leave to vote on Plan of Compromise);

September 28,2012 - Attending at the Company's motion regarding stay

extension;

October 9,2012 - Attending and participating in the Company's motion

regarding adjournment of the Ad Hoc Committee's motion (regarding

lifting of the stay against the Third Parties);

October 9, 2012 - Attending at the Company's motion regarding stay

extension;

October 28,2012 - Bringing a motion to limit the scope of stay to exclude

ir-- tlre Thirrl Paí-v Defendants a-nd others:

Octoher 29,2012 - Attending at the Company's motion regarding revised

noteholder noiicirrg process;

I
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(xxiii) November 13, 2012 - Attending an appeal regarding Equity claims

decision; and

(xxiv) November 23,2012 - Attending at the company's motion regarding stay

e{tension;

(xxv) December 7 ,2012- Attending and participating in the motion to sanction

the Plan;

(b) almost from the inception of the Insolvency Proceeding, engaging in extensive

and protracted negotiations with the Ad Hoc Noteholder Group and with Sino

withrespecttothetermsofthePlanofReorganization;

(c)

(d)

(e)

(Ð

bringing a motion early in the proceeding seeking various relief challenging the

framework of the Inso.lvency Proceeding, such as the appoinhnerrt of a receiver

and providing for representation on behalf of the Class Members, and resewing

all rigþts with respect to those issues throughout the Insolvency Proceeding;

supporting a motion for an order increasing the powers of the'Monitor to

administer Sino which took away powels from entrenched management and the

then-existing board, protecting the assets of the company for all stakeholders and

ensuring greater transparency and balance inthe proceeding;

negotiating the claims procedure in the Insolvency Proceeding and obtaining the

right to file a representative claim so as to protect the interests of the putative

Class;

obtaining a data room of confidential non-public documents from Sino' which

related principally to the audits of Sino's financial statements so as to permit the

Onta¡io Plaintiffs to negotiate with other stakeholders at the Mediation and

respond to any plan of arrangement in an informed manner;

examining all applicable insurance policies and indemnity agreements and

assessed the capacity to pay of various defendants, including Ernst & Young;

compelling the attendance of Sino's CEO at a cross-examination and testing his

evidence in the Insolvency Proceeding;

(e)

(h)
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¡.

Sino CCAA proceedings and that it is conditional upon the full and final release of Ernst &

Young by order of the CCÀA court.

67. Paragraph 11 and Schedule B of the Minutes of-settlement make-it olear-that the-.

settlement is conditional upon obtaining orders in the CCAA proceedings and in the United States

Bankruptcy Court resolving all claims against Ernst & Young in relation to Sino.

68. The frarnework of the Ernst & Young Settlement, as contemplated by the Minutes of

Settlemen! is contained in the Plan at Article 11.1, and includes the framework for the Ernst &

Young Release.

69. A simila¡ f¡amework for Named Third Party Defendants, including the Underwriters and

BDO, is contained at Article 11.2 of the Plan. The Ernst & Young Settlement was the template

for the ûamework for the Na:ned Third Party Defendant settlement provisions.

70. ' Article lI.2 in respect of Named Thfud Party Defendants provides the Ontario Plaintiffs

(and the Underwriters and BDO) with the ability to complete further settlements within the

context of the CCAA proceedings, subject to further court approval. Such settlements could have

the benefit of a full release for the Underwriters or BDO, if ordered by the Court, and would

likely result in those parties paying a premium for settlement to resolve all claims against them,

to the benefit of the Class.

71. Emst & Young and the Ontario Plaintifß supported the Plan on the basis of the inclusion

of the framework for the Ernst & Young Settlement and the Emst & Young Release in the Plan.

Ernst & Young, as a creditor of Sino, voted in favour of the Plan, Ernst & Young and the

Ontario PiaintifÏs supported ihe Plan at ihe sanction hearing.

I

l'
t:

t
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THEONTARIOPLAINTIFFSSUPPORTTHESETTLEMENT

72. The Ontario Plaintiffs are:

(a)

(b)

(c)

The -trustees of Jhe Labourers' PEnsion Fund of Cqnt¡al. and E-qsleqn Canada

("Labourers Fund"). The Labourers Fund is a multi-employer pension plan

providing benefits for employees working in the construction industry' The

trustees of the Labourers Fund manage more than $2.5 billion of assets' During

the period from March 19,2OO7 to June 2,2011 the Labourers Fund purchased

360,700 Sino common shares. Most of those shares were purchased in the

secondary market over the TSX. The Labourers Fund also purchased Sino

common shares pursuant to a prospectus that sino issued during the class Period.

As at the day before the issuance of the Muddy waters report, the Laboure¡s Fund

held a total of 128,700 Sino shares. The Labourers Fund is a long-standing client

ofKoskie MinskY LLP;

The trustees of the International Union of Operating Engineers ('OE Fund')' The

OE Fund is a multi-employer pension plan providing ,pension benefits for

operating engineers in Ontario. The trustees of the OE Fund manage

approximately $1.5 billion of assets, The OE Fund purchased 465,130 Sino

coÍtmon shares over the TSX during the Class Period, and held 436,300 such

shares at the day before the issuance of the Muddy Waters report' The OE Fund is

a long-standing client of Koskie Minsky LLP;

Sjunde AP-Fonden (uAP|"), the Swedish National Pension Fund. AP7 manages

billions of dollars in assets. AP7 purchased 139,398 common shares over the

TSX during the Class Period, and held all of those sha¡es as at the day before the

issuance of the Muddy Waters report;

(d) David Grant, an individual resident in calgary, Alberta. During the class Period,

he purchased 100 of the Sino 6.25Yo Guaranteed Senior Notes due 2017 pursuant

to an offering memorandum. Mr. Grant continued to hold these notes as at the

day before the issuance of the Muddy Waters report; and

i

i

!
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\U,' Robef Wong, an indi.,'idual residing in Kincardine, Ontario- Mr. Wong

purchased hundreds of thousands Sino shares from2002 (when he first became a

Sino_shareholder) through June_2011. During the Class Period, he purchased

896,400 Sino common shares in the secondary market over the TSX and 30,000

shares pursuant to a prospectus that Sino issued during the Class Period, for a

total of 926,400 shares. Mr. Wong continued to hold 518,700 Sino common

shares at the day before the issuance of the Muddy Waters report.

73. Collectively, the Ontario Plaintifß owned 7,223,098 Sino common shares at the day

before the issuance of the Muddy Waters report, and those sha¡es had a market value

immediately prior to the issuance of the Muddy Waters report of approximately $23.3 million.

74. I am advised by Jonathan Ptak of Koskie Minsþ that the trustees of the Labourers Fund

and the OE Fund are extremely pleased with the settlement with Emst & Young and have

instn¡cted Class Counsel to seek approval of the Emst & Young Settlement. I am advised by

Dimitri Lascaris that Robef Wong, David Grant and AP7 are also very plêased with the

settlement and have instucted Class Counsel to seek approval of the Ernst & Young Settlement.

75. In addition, I am advised by Mr. Lascaris that the proposed settlement with Ernst &

Yowrg is supported by the institutions that were the two largest shareholders of Sino, namely,

New York,based Paulson & Co. Inc. ('Paulson") and Arizona-based Davis Selected Advisers LP

("Davis"). Paulson and Davis, respectively, orvned approximately 14.1 Yo and l2.6yo of Sino's

outstanding common shares prior to the issuance of the Muddy Waters report, representing in

aggregate a market value of more than $1.1 billion.

76. Class Counsel have been retained by Davis. Mr. Lasca¡is advises me that, since the

coIrrmencefttent of the class action, he has had numerous and extensive discussions with

responsible off,icials of both Davis and Paulson in regard tc +,he progress generally of the cla-ss

1.
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action and the Insolvency Proceeding, and in regard in particular to negotiations with Emst &

Young and the terms of and rationale for the settlement'

--- FÄcToRS C-ONSIDERED IN ASSESSINGTII'E, FAIRNE,SS AND REASoNASLENESS oF .

THE SETTLEMENT

Experience of Class Counsel

77. siskinds LLP and Koskie Minsky LLP both have extensive experience litigating and

resolving complex class action litigation similar to this case. In addition, Kessler Topaz Meltzer

and check LLP, counsel to AP7, are one of the leading u-s. class action firms with particular

expertise in secu¡ities class actions'

7g. siskinds acted for the plaintifß in the first action certif,red as a class proceeding under the

CpA, Bendafi v McGhan Medical Corp (L993), 14 oR (3d) 734 (Gen Div). Since that time,

siskinals has been lead or co-lead counsel to the plaintiffs in well over 100 class proceedings and

ha, so.""rsfully resolved over 60 such proceedings, in areas zuch as securities, competition

(price-fixing), product liability þarticularly with respect to pharmaceuticals and medical

products), the environment and consumer claims'

79. To the date of this affidavit, Siskinds has had approximately 20 securities class actions

.afrd 2 derivative proceeding settlements approved by courts, including most recently the

sunopta, cv Technologies, Bear Lake Gold, PetroKazakhstan, Gildan Actìvewear' canadian

superior Energt, Redline communications, Gammon Gold, and Arctic Glacier securities class

action settlements.

g0. Koskie Minsky has prosecuted class actions at all levels of court in Ontario as well as

before the supreme court of canada, and has been responsible for shaping class actions law

through leading cases inclu ding Cloud v The Atiorney General of Canada, Pearson v Inco Ltd'

Caputo v Imperial Tobacco, and Markson v MBNA Canada Bank' Koskie Minsky has

I
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prosecuted actions for securities fraud, pension fund and investment claims, intellectual property

violations, environmental damage and residential school abuse, among others.

- 81. Koskié Minsky has acted for shateholders in securities class actions, including Lawrence

v Atlas Cold Storage Holdings Inc, Toevs v Yorkton, and Frohlinger v Nortel Networks Corp.

82. Paliare Roland has appeared as counsel in many CCAA restructuring proceedings, and

has acted for a variety of stakeholders in those proceedings, including stakeholders acting in

representative capacities. Past engagements include, among others, advising and appearing on

behatf of a number of institutional and other investors including various dissident noteholders in

connection with the restucturing of Canada's non-ba¡k asset backed commercial paper market,

advising and appearing on behalf of the Superintendent of Financial Services in his capacity as

administrator of Ontario's Pension Benefits Guarantee Fund in connection with the restructuring

of Nortel Networks Corporation a¡rd its global subsidiaries, advising and appearing on behalf of

the United Steelworkers in connection with the Stelco restructuring, as well as in connection

with the restructuring of a variety of other steel mills, pulp mills, and manufacturing facilities

across Ontario, and advising and appearing on behalf of the Air Line Pilots Association in

cor¡¡rection with the restructtring of Air Canada. Paliare Rola¡rd also appeared as counsel to the

committee of non-unionized Quebec employees in the restructu¡ing of Fraser Papers, and, most

recently, as counsel to a committee of former employees in the Cinram restructuring.

83. As of December 14, 2012, Class Counsel, together with Paliare Roland, in aggregate had

more than $5,701,546.50 in time and $950,205.51 in disbu¡sements for a total of S6,651,752.01,

exclusive of applicable taxes.
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As a result of Class Counsel's involvement in other cases, we have gained considerable

ft
experience in the setilement mechanics and imperatives, damages methodologies, and risks

associated with this type of litigation.

g5. class counsel recommend the approval of the Ernst & Young settlement' In our view'

its terms, including the consideration available to the Class, are fair and reasonable in the

circumstances. The Emst & young settlement delivers a substantial, immediate benefit to class

Members on claims that faced signifrcant risks'

g6. I explain below our rationale for recommending to the Ontario Plaintiffs, and to this

Court, the compromise of the claims advanced againstErnst & Young in this action'

Information supporting settlement

In assessing our clients' position and the proposed settlement, we had access to and

I

87.

I
considered the following sources of information:

(a) alt of Sino,s public disclosure documents and other publicly available information

with resPect to Sino;

(b) the available trading data for Sino's securities;

(c) non-public documents uploaded by Sino into the datä-room established in the

Insolvency Proceeding for purposes of the global mediation, which included the

documents listed at Schedule "4" to the July 30,2012 Order of Justice Morawetz,

which is marked and attached hereto as Exhibit'rDD";

(d) Ernst & Young LLP's responsive insurance policies;

(e) the input and opinions of our accounting experts, insolvency law experts, and

insurance coverage exPerts;

I
I
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(Ð the input and opinion of Fra¡k C. Torchio, the President of Forensic Economics,

Inc., who has consulted or given independent damage opinions in secwities fraud

lawsuits for over 20 years.

(g) the Statement of Allegations issued against Sino and certain officers and directors

by the OSC, dated }l4:ay 22,2072, marked and attached hereto as Exhibit "EE";

(h) the mediation briefs provided by the pafies at the global mediation in September,

2012 and by Ernst & Young LLP atthe mediation inNovember, 2012; and

(l) input from experienced U.S. securities counsel, Kessler TopazMeltzq & Check,

LLP, and discussions with US Plaintiffs' Counsel.

88. On December 3,2012, after the Ontario Plaintiffs had entered into the Emst & Young

Settlement and on the day of the creditors vote on the Plan, the OSC issued a Statement of

Allegations against Emst & Young relating to the matter of Sino, which is ma¡ked and attached

hereto as Exhibit 'óFF.' Although Class Counsel's recommendation and the Ontario Plaintiffs'

approval of the Ernst & Young Settlement were grôunded on numerous factors, the OSC

Statement of Allegations against Ernst & Young provided further insight about the risks

associated with litigating the claims as against Ernst & Young going forwa¡d. As explained

below, the OSC Statement of Allegation has since become a further factor, alongside the other

documents listed above and the considerations explained below, for Class Counsel to now

recommend the approval of the Ernst & Young Settlement.

89. In our view, Class Counsel had more than adequate information available from which to

make an appropriate recommendation concerning the resolution of the claims as against Emst &

Young.

90. It has always tree¡r Class Counsel's view that thc claims against Ernst & Young have

merit. Flowever, a number of factors in this case presented a significant risk to the ultimate

t
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success and recovery from Ernst & Young. These risks weighed in favour of settlement with

Emst & Young. It is class counsel's view that this Ernst & Young settlement (and the Emst &

f

young Release) are fairLd reg¡9n1ble and in the best interests of 
lhe 

Class' Class Counsel's

assessment of the Ernst & Young Settlement and our recommendation of it rest primarily on the

following factors, in addition to the general risks of proceeding with complex litigation'

91.

Recoverabledamagescouldbefarlowerthanactualdamages

The Class asserts the following causes of action as against Ernst & Young:

¡ (a) statutory liability in respect of primary market share purchaser claims pursuant to

s 130 of the OSA;

(b) statutory liability in respect of secondary market share purchaser and note

purchaserclaimspursuanttoPart)ooll.loftheoSA;and

(c) common law claims for negligent misrepresentation, negligence simpliciter ønd

knowing or willfully blind misrepresentation for all purchasers of Sino securities'

92. These claims, if entirely successful, could result in an award for signif¡cant damages

against all defendants. I have reviewed va¡ious expert reports by Mr' Torchio regarding damages

in this.action. Mr. Torchio is the President of Forensic Economics, Inc', and has consulted or

given independent opinions in securities fraud lawsuits for over 20 years'

93. We were guided by the advice Mr. Torchio, but were also cognizant that it is comnron for

defendants to produce opinions which make different assumptions and put forth lower damages

figures. Indeed, in the course of settlement discussions in this case, Ernst & Young and other

defendants insisted that far more conseryative damages figures would be appropriate'

¡
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94. It is also important to recognize that Mr. Torchio opines on the total estimated damages.

His opinions are based in large part on trading models and various assumptions, the resuits of

which could vary from the actual trading patterns of the Class Members'

95. The damages alleged are for all losses suffered, including those abt¡ibutable to Sino and

the defendant directors and officers. Followin g The CCAA Proceedings, only the assets of certain

of the defendants (Chan, Poon and Horsley) and the Director and Officer insurance proceeds

following major draw-downs and hold-backs, are available to the Ontario Plaintiffs in respect of

those claims.

96. Further, as part of the Plan, the Onta¡io Plaintiffs negotiated a cap of CAD$150,000,000

for claims by noteholders in the various class actions indemnifiable by the Compan¡ including

claims by the Third Party Defendants, including Emst & Young, for indemnifi.cation in respect

of any noteholder claims against fhem 
(the 'Ttroteholder Class Action Cap'). The Company

admitted all claims for indemnification of the Third Party Defendants, including Ernst & Young,

for the pu{poses of the Noteholder Class Action Cap. Ernst & Young waived all distribution to it

under the Plan in return for the inclusion of Article 11.1 in the Plan. Therefore, the maximum

that may be recovered by all noteholders with regard to indemnifiable claims in all of the class

actions against all defendants in the aggregate is CAD$150,000,000.

97. Moreover, the actual damages to be paid may only be for claims filed. For a variety of

reasons, less than 100% of the Class Members generally file claims. Although claim rates vary

from case to case, it is never the case in a matter of this nature that all Class Members file claims.

Therefore actual payable damages could be some portion Mr. Torchio's figures if the matter

proceedcd to trial and the defendants succeeded in estabiishing that ciamages shouici 'oe baseci

only on claims filed.
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98. Finally, and most òignifrcantly, irrespective of the scale of actual damages' the legal

impediments to recovery for the claims against Ernst & Young weigh strongly in our

recommendation of the Ernsl & Yo¡rng settlement. In essence, while the damages alleged are in

the billions of dolla¡s, recovery against Emst & Young may be less than the Settlement Amount

if certain of Ernst & Young',s defences and arguments are successful at trial'

gg. The ontario Action advances claims against Ernst & Young under s 130 of the OS,4.

Although no statements of Defence have been delivered in the ontario Action' the ontario

plaintiffs understand that Ernst & young denies thæ: (i) its auditors' reports contain the

misrepresentation alleged; (ii) Sino's financial statements on which Ernst & Young opined were

not GAAP-compliant; and (üi) Ernst & Young's auditwork was not GAAS-compliant'

100. The ontario praintiffs wourd be put to the prdof that the auditors' reports contained the

misrepresentations alleged. The ontario ptaintiffs also understand that Emst & Young asserts a

due diligence defence under ssr30(3) and (a) of the osA. The ontario plaintifß arso understand

that Emst & young takes issue with the damages carcurations by Mr. Torchio. The damages for

these claims are limited in the aggtegateto approximately $77'8 million'

101. However, recovery from Ernst & Young could be smaller. It is very likely that if Emst &

Young is found liable, responsibility woutd also be borne by sino, its ofÍicers and directors'

BDO Limited, and, notably, the underwriters. Although liability under section 138 of the osA

is joint and several, Emst & Young would be able to claim contribution from the other co-

defendants found responsible for the misconduct. Emst & Young waives this right to

contribution as part of the Ernst & young settrement. The settlement Fund provides certainty of

the amount to be paid by Ernst & Young to the Class'

t
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102. It should be noted that the Ontario Action advances claims pursuant to s 130.1 of the OSA

against Sino for misrepresentations in the offering memoranda that Sino issued during the Ciass

Period. However, the OSA does not provide for a statutory right of action relating to the offering

memoranda in respect of any other defendant, including Ernst & Young, a fact that Class

Counsel have taken into account in recommending the Ernst & Young Settlement.

Common law claims: auditors' duff and standard of care

103. The Ontario Action has asserted common law claims on behalf of secondary market share

purchasers against Ernst & Young for negligent misrepresentation, negligence sÍmpliciter artd

knowing or willfully blind misrepresentation.

104. As stated above, the Ontario Plaintiffs understand that Emst & Young denies these

claims.

105. A significant hu¡dle faced by the Class in asserting these claims is establishìng that Ernst

& Young, as auditor of Sino's financial statements, owed a duty of care to the Class. The

Supreme Court of Canada held in Herculesz that the auditor in that case owed no duty of care to

the shareholders of a corporation that it had audited. While Class Counsel believe that Hercules

is distinguishable, a significant risk exists that a court would rely on the reasoning in Hercules

and find that Ernst & Young did not owe a duty of care to the Class, thereby defeating the

common law claims based on negligence against Ernst & Young.

106. Moreover, even if the Class is able to establish that Ernst & Young owed a duty of care to

shareholders, there remains the possibility that we will be unable to prove that Emst & Young

breached the standard of care. Within the settlemênt context and on a privileged basis, Emst &

) i-íeraties Ìuíanagements i-id v Ernsî & Young- il997l2 SCP' 
"65 

("Hercules").
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Young has provided Class Counsel with the opinion of a¡r auditing expert, who opines that Ernst

& Young complied with Generally Accepted Auditing standards ("GAAS") and was not

negligent in the preparation of its 20i0 audit report (Emst & Young's counsel have advised us

that, as of the date hereof, it expects to receive similar opinions with respect to audit reports for

prior years, if necessarY).

Io7. We anticipate that Ernst & young will argue that it was itself the victim of a fraud by

sino,s management, and appropriately relied on other experts during the conduct of its audits'

including a major chinese law firm, and the valuation reports of Pöyry @eijing) and its affiliate

entities. In its statement of Allegations against sino a¡rd certain of its former senior offigers,

staff of the oSC allege that Sino's auditors, inctuding Ernst & Young, were not made aware of

Sino's alleged falsiñed contracts'

l0g. Emst & Young could also argue, and a court could find, that a negligence claim requires

a showing of reliance by each individual class member' Depending on the process a couft

adopts, this may require active participation by class Members in the litigation' The negd to

actively participate, and to prove reliance, is likely to reduce the total judgment ultimately

rendered against Ernst & Young in this class proceeding and increase the length, complexity and

cost of the proceedings.

10g. Finally, to the extent proof of individual reliance is required as an element of these

common law claims, it was by no means ceriain that a court would grant class certification in

respect of these claims. Recent authority has been divided on this issue, and without doubt the

certification order would be appealed by the losing party'

I
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Part XXIII.l liability limits

ll0. The Class asserts statutory secondary market misrepresentation claims against Ernst &

Young under PartXXIII.I of the OSl. The Ontario Plaintiffs understand that Ernst & Young

denies these claims. The Onta¡io Plaintiffs understand that Emst & Young asserts a ¡eason-able

investigation defence pursuantto s 138.4(6) of the OSA. The Ontario Plaintiffs also understand

that Ernst & Young takes issue with the quantifrcation of damages. Further, the Ontario

Plaintiffs understand that it is Ernst & Young's position that s 138.7(l) of the OSI could limit

recoverable damages to the fees that Ernst & Young eamed while auditing Sino, being in the

range of $4-$8.5 million. In other words, even though the damages of these secondary market

purchasers is over $3 billion, the OSA could restrict recovery for the Part )O(II.1 claims to a

relatively tiny amount.

I I l. The only exception to this potentially palfy recovery vvould be for the Ontario Plaintifiß

to prove that Ernst & Young knowingty made the alleged misrepresentations. This could be a

challenging standard to meet, one which Ernst & Young denies and which Ernst & Young asserts

requires proof of fraud.

ll2. Class Counsel's view that establishing knowledge will be challenging is bolstered by the

recent Statement of Allegations against Ernst & Young released by the OSC, more than 15

months after the cease-trade order. The OSC's Statement of Allegations does not include any

allegations that amount to knowledge of or recklessness with regards to a representation.

Claims on behalf of purchasers of notes
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113. The Ontario Action.also advances common law claims against Ernst & Young on behalf

of note purchasers (debt securities purchased pursuant to an offering memorandum)'3 Class

Counsel are mindful that there are challenges to the prosecution of these claims in the

circumstance of this case.

l 14. Recovery on behalf of noteholders in the class actions is limited, with respect to

indemnifiable claims, by virtue of the Plan to a total of CAD$150,000,000, for both primary and

secondary market purchasers, and as against all defendants.

115. Certification of the common law claims relating to Sino notes remains subject to certain

risks, includ.ing those described above in respect of common law claims on behalf of

shareholders. These claims are also subject to a ntrmber of unique defenses' For example, the

trust indentures goveming Sino notes restrict the right of individual noteholders to assert claims

in relation to their notes. As such, the ontario Plaintitrs understand that Ernst & Young may

assert that anyone who is not a current noteholder, even if they sold their notes only recently' has

no right of action. The defendants assert that those forme¡ noteholders transfened all of their

rights in the notes, including any right to sue for misrepresentations. Further, to allow the

common law claims may violate the rule against double proof; the claimants cannot sue both for

trading losses and under the note covenants'

116. Ernst & young has also raised the argument that the current noteholders have chosen to

recover from Sino,s assets pursuant to the CCAA Plan of Arrangement, and that any other

remedy would amount to double recovery'

3 As noted , the OSA does not provide for a statutory right of action against Ernst & Young in

relation to itre alleged misrepresentations in the offering memoranda by way of which the notes

were distributed.
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I17 , In assessing the noteholders' common law claims in the context of the settlement, Class

Counsel have been cognizant ofsuch risks and uncertainties.

Einst & Young LLP's Insurance

1 18. Taking into account the available insurance and annual revenues of the firm, it is the view

of plaintiffs' counsel that the amount of damages estimated by the plaintiffs' expert would not

reasonably be recoverable against an orgarizalion such as Ernst & Young LLP'

Other Auditor Settlements in Securities Class Actions

119. Attached as Exhibit '{GG" is a list titled "Top 50 Accounting Malpractice Settlements"

prepared by Audit Analytics, an independent research provider focused on the accorurting,

insurance, regulatory, legal and investment communities.

120. Based on our assessment of the Audit Analytics document and other information

available in the public domain, the Settlement Amount would represent the largest securities

class action settlement paid by defendants involving a Canadian issuer, the shares of which were

not listed on a U.S. stock exchange. Before this settlement, the largest such settlement was in the

YBM Magnex case where the defendants collectively paid $85 million to settle the action, which

claimed $875 million in damages, on a global basis.

l2l. Based on our assessment of the Audit Analytics document and other information

available in the public domain, the Settlement Amount would also be the largest settlement paid

by a Canadian auditing firm in a securities class action lawsuit. Previously, the largest recovery

to shareholders by a Canadian auditing firm was a US$50.5 million settlement paid by the

Canadian branch of Deloitte & Touche in In Re Philip Services Corp Securities Litigation.
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l2Z. Based on our assessment of the Audit Analytics document and other information

available in the public domain, the Settlement Amount ranks as the fifth largest settlement paid

. -by an ry{iting firm w91!dwid9=-i¡r a se-cur-i-ties class action'

lZ3. The other class action settlements were: i) the $335 mittion payment to Cendant

shareholders in December 1999; ii) the $225 million payment to Tyco shareholders in November

2007; iii) the $210 million payment to Adelphia shareholders in August 2007; and iv) the $125

million payment to Rite Aid shareholders in March 2003'

124. The remaining settlements on the Audit Analytics list that rank above the Emst & Young

settlement relate to payments made by auditing firms to government regulators or the auditors'

clients, or relate to non-securities litigation'

CONCLUSION

Lzs. In light of all of the above considerations, it is Class Cor¡nsel's opinion that the Emst &

young Settlement and Settlement Amount a¡e fair and reasonable to the Class. Class Counsel

have no hesitation in recommending to the Court that it approve this settlement.

SWORN before me at the CitY of
, in the Province of Ontario,Toronto

this 10ú 20t3
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I, CIIARLES M. WRIGHT, of the City of London, in the Province of Ontario, MAKE

OATH AND SAY:

1. On January IO,2Ol3,I swore an afnidavit (the "January 10 Affidavit") in the above-

captioned matter in support of the motion of the Ontario Plaintiffs for an order approving of the

Ernst & Young Settlement. I swear this supplemental affidavit in support of that same motion.

2. Unless otherwise stated herein or the context otherwise requires, capitalized terrns in this

affidavit have the same meaning as they have in my January 10 Affidavit.

3. I have lcrowledge of the matters deposed to below. Where I make statements in this

affidavit that are not within my personal knowledge, I have indicated the source of my

information, and I believb such information to be true.

THE OBJECTORS' STATEMENTS IN OPPOSTTION TO THE E&Y SETTLEMENT

4. The Objectors' opposition to the Ernst & Yor:ng Settlement has been widely publicized,

including through nnmerous articles published in major Canadian newspapers following the

announcement of the proposed Emst & Young Settlement. Attached hereto as, respectively,

Exhibits c(A',, ..Brrrrr0rrrrrDrrr,,B' and ,,ß,r, aÍe the following:

a. a December 7 ,2072 Globe and Mail article, titled "Big Shareholders Challenge Sino-

Forest Deal";

b. a December '1, 2012 Globe and Mail afücle, titled "Ruling on Sino-Forest

Restructuring Coming MondaY" ;

c. a December 7, 2012 National Post afüclq titled "Sino-Forest Investors Oppose Plan

That Would Prevent Individual Claims";
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d. a December lI, 2012 Globe and Mail article, titled "Judge Okays Sino-Forest

Restructuring";

e. a December lI, 2Ol2 National Post afücle, titled "Judge Approved Sino-Forest

Restructuring Despite Opposition f¡om Funds"; and

f. a January g, 2Ol3 Globe and Mail article, titled "Burned Sino-Forest Investors

Squabble Among Themselves".

THE OBJECTORS' HOLDINGS OF SINO SHARES ON JUI\IE 2,2OLL

5. On January 15,2013, the six Objectors each submitted Opt-Out Forms, whereby three of

them pu4rorted to opt-out of the Ontario Action and three of them purported to opt-out of the

parallel class proceeding in the Quebec Superior Court (the "Quebec Action"), in each case on a

conditional basis. Attached to each of the Opt-Out Forms were particulars of each Objector's

trades in Sino shares. Copies of the Opt-Out Forms of the Objectors, including trading

particulars, are attached as Exhibits "(l') to 3'L"-

6. I am advised by Serge Kalloghlian, an associate at Siskinds LLP, that he reviewed the

trading records of the Objectors and calculated their holdings of Sino shares as of the time of the

issuance of the Muddy Water Report on June 2,2011, as follows:

a. Gestion Férique: 192,150;

b. Comité Syndical National de Retraite Bâtirente Inc. ("8âtirente"): II,875;

c. Matrix Asset Management Inc.: 35,93I;

d. Montrusco Bolton Investments Inc.: 163,715;
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e. Invesco Canada Ltd.: 3,01 1,472; and

f. Northwest & Ethical Investments L.P. ("NEI"): 506,475-

7. According to these calculations, the Objectors collectively held a total o13,921,618 Sino

sharesr at the time the Muddy Waters Report was released on June 2,20II.

8. Attached hereto as Exhibit ß]|!{Ð ate Sino's financial statements for the three and six

months ended June 30, 2}ll. According to Note 7 of these financial statements, Sino had

outstanding approximately 246 million shares on June 3O,207I-

FIIRTHER INFORMA'TION REGARDING THE CARRIAGE MOTION BEFORE
JTISTICE PERELL

g. Attached as Exhibit "B" to the aftidavit of Daniel Simard, swom January L8,2073, arc

certain excerpts from the reasons of Perell J. on the carriage motion. For the sake of

completeness, I have attached hereto as Exhibit '6N" the oomplete reasons of Perell J.

10. Further, at the time that the ca:riage motion was heard, the competing plaintiff groups

were concemed that Sino's insolvency was imminent. As a result, cotrxel for the competing

plaintiff groups made submissions to Perell J. at the hearing of the carnage motion in regard to

their qualifrcations to represent the class's interests in an eventual CCAA proceeding. In

particular, Jim Orr, counsel to NEI and Bâtirente, argued in essence that its lawyers had

sufficient experience in and knowledge of CCAA proceedings in order to represent the class'

interests adequately in such a proceeding.

I This number conflicts with the number at paragraph 6 of the afflrciavii of Tanya T. iemes, swofii

January 18,2013, which states that the Objectors held a Total of 3,995,932 shares as of June 2,

201t.
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OPT OUTS IN THE ONTARIO ACTION AND OBJECTIONS TO TIIE PROPOSFD

ERNST & YOUNG SETTLEMENT

11. This court frxed January 18, 2013 as the date by which eligible persons had to frle

objections to the proposed Ernst & Young Settiement. By that dead[ne, 86 persons or entities

submitted valid Notices of Objection to the proposed Ernst & Young Settlement, including the

six Objectors. Excluding the six Objectors, five of the valid objections were filed by institutional

investors and corporate entities.

lZ. I am advised by Michael G. Robb, Serge Kalloghlian and Sajjad Nematollahi of Siskinds

LLP and Jonathan Bida and Gafth Myers of Koskie Minsþ LLP, that they have had discussions

regarding the proposed settlement with 26 of the persons and entities who filed objections to the

settlement for the purpose of inquiring into their leasons for objecting and explaining to them the

basis of the settlement.

13. I am firrther advised by Messrs. Robb, Kalloghtian" Nematollahi, Bida and Myers hat23

of such objectors have since withdrawn their objections, including all five of the institutional

investors and corporate entities referenced in the last sentence of paragraph 11 above' Certain of

those objectors indicated that they misunderstood the Notice of Objection and did not in fact

intend to object. Others withdrew their objections after the basis of the proposed Ernst & Young

Settlement was explained to them. In any event, no institutions other than the objectors continue

to object to the Emst & Young Settlement'

14. Attached hereto as Exhibit ((O" is a chart (a) identifying each objector who filed an

objection and who has not withdrawn his, her or its objection as of the time I have swom this

affidavit, and (b) setting forth a short summary of the reasons he, she or it provided for objecting

to the settlement. As appears from the attached chart,10 of those objectors have given no reason

for their objection.
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15. If more of those objectors withdraw their objections before the hearing of the within

motion, Class Counsel will file with the Court a fuilher affidavit identifying those objectors.

16. The courts in the Ontario and Quebec Actions frxed January 15, 2013 as the date by

which persons wishing to opt out of the actions had to frle Opt-Out Fomrs. By that deadline, 7

individuals and B institutional investors had submitted Opt-Out Forms deemed valid by the

administrator. Six of the institutions who filed Opt-Out Forms on or before the deadline were

the Objectors.

17. I am advised by Kurt Elgie, of NPT RicePoint that 3 of the persons and entities who

timely filed valid Opt-Out Forms have since withdrawn their Opt-Out Forrns.

18. Attached hereto as Exhibit *P" is a ctLart (a) identifying each person and entity who filed

on or before the applicable deadline an Opt-Out Form deemed valid by the administrator, and

who has not withdrawn that Opt-Out Form as of the time I have swom this affi.davit and (b)

setting forth a short summary of the reasons he, she or it provided for opting out of the Ontario

Action or Quebec Action.

19. If additional persons or entities withdraw their Opt-Out Forms before the hearing of the

within motion, Clâss Counsel will file a further affidavit identiffing those persons and entities.

20. On April 18, 2012, the current CEO of Sino, Judson Martin, swore an affidavit in the

above-captioned CCAA proceeding in which he stated, at para. 22 that, as of April 29,201I,

Sino had 34,177 benef,rcial shareholders. A copy of that affidavit is attached as Exhibit "Q".

IMTIAL VERSTON OF SrNO'S PLAN OF ARRANGEMENT (THE "PLAN")

Zl. Attached heretg as Exhibit ((R" is the initial, August 14,2072 version of the Plan, as

frled with the Court by Sino. Prior to August 14,2012, we'ù/ere provided earlier versions of the
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plan on a without prejudice and confidential basis and sought to negotiate various revisions to

those versions ofthe Plan in order to plotect the class' interests.

SIVORN before me at the CitY of
London, in the Province of Ontario,
this 23'd day of JanuarY,2}l3.

M.

)
)
)
)
)
)
)
)
)
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I, Mike P. Dean, of City of Mai-kham, in the Province of Ontario, MAKE OATH AND

ct^\/.
ù1LI.

l. I am a Senior Vice-President of Ernst & Young, Inc., which entity is licensed as a corporate

trustee in bankruptcy. By virtue of that position, I am also apartner in Ernst & Young LLP. I am

a Chartered Accountant, a licenced Tmstee in Bankruptcy and a chartered insolvency and

restructuring professional.

2. I¡r my more than 15 years of professional restructuring and insolvency experience, I have had

carriage of numerous engagements in which Ernst & Young Inc. acted as court-appointed monitor

in CCAA proceedings supervised by this Honourable Court (among others), or was appointed

under the Banlvuptcy and Insolvency Act ("BIA") as a trustee, and I have advised debtors,

creditors and other stakeholders with respect to Canadian and cross-border restructuring and

financing issues as well as in respect of investigations of offences under the BIA and other federal

arrd provincial statutes, all in avaÁefy of industries. Past engagements have included the Royal

Crest Group, the asset-backed commercial paper (ABCP) restructuring (involving liabilities with a

combined face value of approximately $32 billion), JTI-MacDonald, Bell Canada Intemational,

Slater Steel, Oxford Automotive and Laidlaw, among others. In my capaclty as an insolvency and

restructuring specialist, I have been involved in this matter on behalf of Emst & Young LLP as a

creditor of S ino-F orest Corporation ('S ino-Forest").

3. I am not an audit parfirer of Emst & Young LLP. I do not practise as an auditor.

4. Where my statements ale based ¡.Ipon my information and belief, I believe such statements to

be tru-e andlhave stated below the source for my information and belief.
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5. I have read the affidavit of Charles V/right sworn in these proceedings on January 10, 20 i 3 in

support of this motion to approve the Ernst & Young Settlement (the "Wright Affidavit").

Nature of the Motion

6. The Ad Hoc Committee of Purchasers of the Applicant's Securities, including the plaintiffs in

the action commenced against Sino-Forest in the Ontario Superior Court of Justice bearing

(Toronto) Court File No. CV-l |-43L153-CP (the "Ontario Plaintiffs" and the "Ontario Class

Action", respectively) bring this motion to approve the Ernst & Young Settlement. The Ernst &

young Settlement is defined in the Plan of Compromise and Reorganization of the Applicant

under the CCAA dated December 3,2012 (the "Plan"), which was approved by order of this

Honourable Court dated December t0,20I2 (the "Sanction Order").

7. The Ernst & yor.mg Settlement includes the provisions at Article 11.1 of the Plan and

contemplates the release sought on this motion of atl claims against Emst & Young LLP, Emst &

young Global Limited and any of its member firms, and any person or entity affiliated r{ith or

connected thereto ('Ernst & Young", as more fully defined in the Plan), including all claims that

have been asserted or that could have been asserted against Emst & Young in these class

proceedings (the "Emst & Young Claims" and the "Ernst & Young Release", as more fully

defined in the Plan).

Ernst & Young

g. Emst & Young LLP is a ñrm of chartered accountants carrying on business in Canada as a

limited liability partnership. Emst & Young LLP delivered auditors' reports with respect to the

consolidated financial statements of Sino-Forest Corporation ("Sino-Fors51?', the "Applicant" or

the,'Comparry") for fiscal years ended December 3I,2007 through 2010 inclusive, and with
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respect to the consolidated financial statements of two of Sino-Forest's subsidiaries (Sino-Wood

Fartners, Limited and Sino-Panel (Asia) Inc.) for fiscal years ended Decembe-r 3I,2Q07 and 2008-

9. From time to time, Ernst & Young LLP consented to the incorporation by refèrence of its

auditors' reports with respect to the consolidated financial statements of Sino-Forest in certain

prospectuses and debt offering memoranda of the Company. In addition to audit services, Ernst &

Young LLP also provided other professional services to Sino-Forest and its direct and indirect

subsidiaries (the "Sino-Forest Subsidiaries"). Emst & Young LLP resigned as Sino-Forest's

auditor effective April 4,2012.

The Class Äctions

10. I arn familiar with various class actions involving Sino-Forest where Enrst & Young is also a

defendant and the allegations made by the proposed representative plaintiffs (the "Class Actions").

I adopt the statements in the Wright Afflrdavit in paragraphs 30, 32-37 and 4I, describing the Class

Actions and to the best of my information and belief believe them to be true.

Sino-Forest Insolvency Proceedings

11. On March 30,2012, in part due to the Class Actions, Sino-Forest sought and obtained

protection from its creditors pursuant to the Companies' Creditors Arrangement Act ("CCAA")

(the "Initial Order") and cunently remains in CCAA insolvency proceedings in the Ontario

Superior Court of Justice (the "CCAA Proceeding"). The Ini'rial Order made in the CCAA

Proceeding dated March 30,20L2, stayed the Class Actions against the company, its subsidiaries

and its directors and officers.

12. On lvfay 8,2072, this Honourable Court made a fu-rther order, unopposed,that the stay

extends to all thlrd. party defendants to the Class Actions, including Ernst & Young (the "Third
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party Stay Order,'), so that all stakeholders could focus on Sino-Forest's restructuring. The stay as

against all parties has been extended from time to time. As a result, the Ontario Class Action and

the euebec Class Action are stayed as against all defendants, with one narrow exception being that

the May g, z0IZ order permitted the proposed representative plaintiffs in Ontario and Quebec to

proceed with certain motions relating to Pöyry @eijing) Consulting Company and a proposed

settlement with that party and related entities. Attached hereto as Exhibit 6(4" and Exhibit "8"

are copies of the Initial Order and the Third Parby Stay Order.

13. On May 74,2012, this Honourable Court granted a claims procedure order (the "Claims

procedure Order',) in the CCAA Proceeding. The motion for the Claims Procedure Order

proceeded on an unopposed basis following extensive discussior]s amongst the stakeholders

including the ComFany, Ernst & Young, the Ontario Plaintiffs and the other third party defendants

including the syndicate of underwriters for Sino-Forest's various debt and equity offerings (the

"Underwriters") and Sino-Forest's previous auditors, BDO Limited ("BDO").

14. Iam informed by counsel to Ernst & Young that Ernst & Young agreed, following extensive

negotiations with the Applican! the Monitor, the Ad Hoc Committee of Noteholders of

Sino-Forest (the '1.{oteholders") and other stakeholders, not to oppose the Claims Procedure Order

on the basis that it provided for a full claims process in the CCAA Proceedings. The Claims

procedure Order provided for a claims bar date pursuantto which any party wishing to file aproof

of claim was required to do so. The Ctairns Procedure Order called for claims against Sino-Forest

and (although they were not Applicants) the Sino-Forest Subsidiaries ("Sino-Forest Proof of

Claim,') and separateiy for claims against the directors and officers of Sino-Forest ("D&O Proof of

Claim",together with the Sino-Forest Proof of CIaím, the "Proofs of Claim").
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15. Ernst & Young filed Proofs of Claim p'+rsuant to the Clairns Procedure Order and claimed as

against each of Sino-Forest, the Sino-Forest Subsidiaries, and the directors and officers of each

for:

(a) Damages for:

(Ð Breach of contract;

(iÐ Negligent misrepresentation;

(iiÐ Fraudulent misrepresentation;

(iv) Inducing breach of contract (as against the Sino-Forest Subsidiaries only);

(v) Injwy to Reputation; and

(vi) Vicarious Liabilþ (as against Sino-Forest. and the Sino-Forest
Subsidiaries);

(b) Contractual indemnity, pursuant to Ernst & Young's engagement letters; and

(c) Conûibution and indemnity under rhe Negligence Act, R.S.O. 1990, c. N-l and
. other applicable legislation outside of Ontario (the "Negligence Act").

16. Attached hereto as Exhibit "C" al;¡d Exhibit c'D" ate the Sino-Forest Proof of Claim and the

D&O Proof of Claim of Emst & Young LLP filed pursuant to the Claims Procedu¡e Order. The

Ernst & Young Proofs of Claim fi.rlly set out the basis for the claims advanced by Ernst & Young

against Sino-Forest, the Sino-Forest Subsidiaries and the directors and officers and accordingly I

will not repeat those grounds here, but adopt them as trrre.

L7. As a result of the Ernst & You-ng Settlement, these claims have been resolved on consent, as

more particularly described below

18. Numerous other parties also filed Proofs of Claim in accordance r¡,ith the Claims Procedure

Order. Significantly, the other third party defendants, being the syndicate of u¡derwriters (the
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,,Underwriters,,) who conducted the various Sino-Forest debt and equity offerings atThe heart of

the plaintiffs, claims, as well as Sino-Forest's former aud.itors, BDO Limited (formerly known as

BDO McCabe Lo Limited) ("BDO") also filed proofs of claim.

lg. As I have understood the position of the Underwriters throughout the CCAA Froceedings,

one component of the claim they asserted was based upon direct eontractual indemnities provided

to the Underwriters by certain of the Sino-Forest Subsidiaries as well as Sino-Forest, such that the

Undervwiters asserted unsecured creditor claims directly as against each of these entities on a

contractual basis.

CC;!,A. Process and Mediation

20. I have reviewed the Monitor's Reports filed in this CCAA Proceeding, as well as the various

af¡rdavits of V/. Judson Martin, vice Chainnan and Chief Executive officer of Sino-Forest, filed

in support of the various motions sought. Those materials, together with the submissions made in

cou¡t on numerous occasions by counsel to the Applicarrt, counsel to the Monitor and counsel to

the Noteholders, have been consistent and clear to the effect that the timing and urgency of these

CCA,q proceedings was critical to those principal stakeholders, and in their view critical to the

mayimization of assets for the stakeholders and the chancei of a viable outcome.

Zl. In addition, those materials and submissions have been clear and consistent that the resolution

of the claims arising out of the allegations made against Sino-Forest and its senior management,

among others, have been throughout the process the gating issue in all 
^ut"riulrespec's. 

To the

best of my knowledge and belief, there have been no significant operational restructuring

chailenges other than those arising from the uncertainty caused by the litigation, investigations,

and the subsequent CCAA proceedings'
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22. This Honourable Court granted an order on July 25,2072 that the Parties (as defined in the

orcier and as describe<i beiow) partícipate in a mediation process (the "lvÍediation Order"). A copy

of the Mediation Order is attached hereto as Exhibit "E". It is in the context of this CCAA

Proceeding, and being advised by the Applicant, Noteholders and Monitor of the ilrgency of these

proceeclings, that the Supervising Judge, the Flonourable Justice Morawetz, ordered the parties to

participate in a global mediation. The Mediation Order was unopposed. Ernst & Young readily

agreed to participate as Justice Morawetz requested, as did the other parties.

23. In the Mediation Order, the court ordered that the parties eligible to participate in the

mediation were the Applicant, the Ontario Plaintiffs, the Third Party Defendants, the Monitor, the

Noteholders and any insurers providing coverage. At paragraph 5, the Mediation Order provides

that the Mediation Parties shall participate in the Mediation in person and with representatives

present 'î'/ith full authority to settle the Subject Claims". The Ontario Plaintifß were granted

thereby ñrll authority to settle and resolve the claims. This authority was critical to Emst &

Young's support of the rnediation. Put simply, Emst & Young, and the other parties, needed to

have the certainty that the counterparties with whom they were negotiating had the ability to

consummate and complete a settlement in the CCAA context if terms could be reached.

24. The Mediation Order (along with all other orders and endorsements in the CCAA

Proceedings) is available on the Monitor's rvebsite.

25. By further order of the Court dated July 30, 2072, Justice Morawetz ordered that the parties

participating in the mediation have access to a data room established by the Company in

furtherance of its previous sales process, to 'which data room would be added additionai materials

and information by the Company (Lhe "Data R-oom Order'). The Court specifically required the


